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Chapter 1: Appointment and Qualification of Directors 

 

Q.1 XYZ Ltd. is a newly incorporated listed company formed on 01.01.2022. At present there are 10 

directors and 1500 shareholders. Turnover as on 31.03.2022 is ₹ 320 crores.  

(i) There are no women directors as on 31.03.2022. Discuss how far the company can continue its 

operation without any women directors on board. 

(ii) Can XYZ Ltd. appoint another 6 more directors on board? Would your answer be different if XYZ 

Ltd. was a company where 52% of the paid-up share capital was held by State Government? 

                          [MTP-Nov. 21] 

Ans.: (i) Requirement of women director: 

As per the Rule 3 of the Companies (Appointment and Qualification of Directors) Rules 2014, 

following classes of companies shall appoint at least one woman director: 

(i) every listed company;  

(ii) every other public company having: 

(a) paid–up share capital of ₹ 100 crores or more; or  

(b) turnover of ₹ 300 crores or more;  

A company, which has been incorporated under the Act and is covered under prescribed criteria shall 

comply with the provisions within a period of 6 months from the date of its incorporation.  

Conclusion: In the given case, XYZ is a listed company and hence has to mandatorily have a woman 

director on Board. However, because the period of 6 months from date of commencement has not 

expired, it can continue its operation till 30th June, 2022 without a woman Director on board.  

(ii) Maximum Number of directors:  

 As per Sec. 149(1) of the Companies Act, 2013 every company is required to constitute a Board 

of Directors. Maximum number of Directors shall be 15 which can be increased by passing a 

special resolution.  

 In the given case, if XYZ Ltd. appoints 6 more directors in the Board, the maximum limit of 15 

directors in a company will be exceeded. However, by passing a special resolution, XYZ Ltd. can 

appoint additional directors.  

 However, if 52% of XYZ Ltd. was held by the State Government, it becomes a Government 

Company and a Government Company is exempted from the application of the Section 149(1) 

requiring a company to have maximum 15 directors, subject to condition that it has not defaulted 

in filing its Financial Statements under section 137 or Annual return under section 92 with the 

registrar 

Q.2 ABC Ltd. is incorporated in December, 2010 under the Companies Act, 1956. For the year ended on 

31st March, 2021 and 31st March, 2022, the financial and other relevant information of the company 

were as under:  

(₹ in Crores) 

Particulars 31.03.2021 31.03.2022 

(a) Paid-up capital  8 18# 

(b) Reserves  16 6 
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(c) Turnover  75 98 

(d) Borrowings from Banks/FIs (sanctioned limit is ₹ 60 crores)  50 45 

(e) No. of directors  10 10 

#Part amount of the Reserves was capitalised, by issue of Bonus shares during the FY 2021-22 

The Company Secretary apprised the Board, of requirement of appointment of Independent Director 

(ID). Few candidates were shortlisted, out of which 2 candidates were nominated and got approval of 

the shareholders in the General Meeting. The appointment of both the IDs were approved for a tenure 

of one year only.  

Enumerate in the given situation, the following issues in the light of the Companies Act, 2013:  

(A) Whether ABC Ltd. was required to appoint Independent Director (ID) based on the information 

as on 31st March, 2021.  

(B) In the given case, the tenure of the appointment of both the IDs is for one year only. Comment 

upon the validity of the term of appointment of the Independent Directors.                  [RTP-Nov. 21] 

Ans.: (A) Requirement of Independent Director: 

Sec. 149(4) read with the Rule 4 of the Companies (Appointment and Qualifications of Directors) 

Rules, 2014, provides that the following companies shall have at least 2 independent directors: 

(i) the Public Companies having paid-up share capital of ₹ 10 crores or more; or  

(ii) the Public Companies having turnover of ₹ 100 crores or more; or  

(iii) the Public Companies which have, in aggregate, outstanding loans, debentures and deposits, 

exceeding ₹ 50 crores.  

These provisions are applicable if the outstanding loans exceeds ₹ 50 crores. In the given case, 

outstanding bank borrowings is only ₹ 50 crores and not exceeding ₹ 50 crores.  

Conclusion: Company is not required to appoint independent directors.  

(B)  Tenure of Independent Directors:  

 As per Sec. 149(10) of the Companies Act, 2013, an independent director shall hold office for a 

term up to 5 consecutive years on the Board of a company, and shall be eligible for re-

appointment on passing of a special resolution by the company and disclosure of such 

appointment in the Board's report.  

 MCA, vide its Circular has clarified that sec. 149(10) of the Act provides for a term of “up to 5 

consecutive years” for an ID. As such while appointment of an ID for a term of less than 5 years 

would be permissible, appointment for any term (whether for 5 years or less) is to be treated as 

a one term u/s 149(10). 

Conclusion: Tenure of the appointment of both the IDs for one year only, will be considered as 

valid. 

Q.3 XYZ Ltd. is a newly incorporated listed company formed on 01.01.2022. At present there are 10 

directors & 1500 shareholders. Turnover as on 31.03.2022 is ₹ 320 crores. 150 Small shareholders of 

the company gave the notice to appoint a director representing them. Can they appoint Mr. A who is 

already a small shareholders director in 2 other companies. However, those other companies are not 

in conflict with the business of XYZ Ltd. Would your answer be different if Mr. A has no other 

directorship?           [MTP-Nov. 21] 

Ans.: Eligibility to be appointed as a Small Shareholder Director (SSD):  

 As per Sec. 151 of the Companies Act, 2013, a listed company may have one director appointed by 

the small shareholders. Rule 7 of the Companies (Appointment and Qualification of Directors) Rules, 

2014 prescribes requirements with respect to the appointment of small shareholder director 

through serving upon notice of not less than 1,000 small shareholders or 1/10th of the total number 

of such shareholders, whichever is lower.  
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 It is provided further that no person shall hold the position of small shareholder’s director in more 

than 2 companies at the same time. Also, the second company is which he is appointed should not be 

in a business which is conflicting or competing in nature.  

 In the given case, number of shareholders who served the notice for appointment of SSD, is 150 

(1/10th of 1500). The fact that other businesses are not in conflict or competing in nature is 

irrelevant as the limit of directorship in two companies have already exceeded.  

Conclusion: Mr. A is not eligible. If Mr. A was not a small shareholder’s director in any other company, 

then Mr. A is eligible to become small shareholder’s director in XYZ Limited. 

Q.4 As on 31.03.2022, Mr. K. Muthusamy is holding directorship in 4 listed Companies, 4 unlisted Public 

Companies and 4 Private Limited Companies. He has obtained two Director Identification Number 

(DINs) allotted to him inadvertently. Out of the 12 directorships, he holds 10 with the DIN allotted to 

him first and the rest with the DIN allotted to him later. He wants to surrender one of his DINs, but to 

keep all his 12 Directorships. In the light of the relevant provisions of the Companies Act, 2013, 

examine the following:  

(i) Which DIN sourced by Mr. K. Muthusamy be surrendered?  

(ii) What procedure he needs to follow and what actions will be done by the Central Government in 

this regard?  

(iii) In what way can he keep all his 12 Directorships with one DIN?   

[July 21 – New Syllabus (4 Marks)] 

Ans.: Provisions related with DIN: 

Provisions related with Director’s Identification Number are covered under Sections 153 to 159 of 

Companies Act, 2013 read with Rules 9 to 12B of Companies (Appointment and Qualification of 

Directors) Rules, 2014. 

(i) Surrender of DIN:  

As per Sec. 155, no individual, who has already been allotted a DIN under section 154, shall apply 

for, obtain or possess another DIN. 

In respect of an individual who is in possession of Multiple DINs, he can retain the Oldest DIN only. 

DINs obtained later have to be surrendered. 

(ii) Procedure to be followed for surrender of DIN (Rule 11): 

1. The holder of multiple/duplicate DIN shall make an application for its Surrender to the 

Concerned Regional Director (RD). 

2. The application shall be filed in Form DIR-5. 

Action to be taken by C.G./Regional Director:  

Regional Director may, upon being satisfied on verification of particulars or documentary proof 

attached with the application received from any person, cancel or deactivate the DIN in case the 

DIN is found to be duplicated in respect of the same person provided the data related to both the 

DIN shall be merged with the validly retained number. 

(iii) Keeping all directorship under one DIN: 

As stated above, in case of two DINs, individual has to surrender the Second DIN.  IN such a 

situation, following shall be done to keep all the directorship: 

 Individual has to surrender Second DIN Only. 

 RD shall migrate directorship of Second DIN on First DIN. 

 After migration second DIN shall be surrendered. 

Q.5 The Board of Directors of the UN Ltd., which is a MNC, comprising of directors who are Indian as well 

as of Foreign Nationals, Mr. X, who is a Director on the Board is very often on business tour abroad. He 

approached you, being legal expert of the Company, to know the regulatory provisions of the 

Companies Act, 2013 relating to appointment of Alternate Directors. Examine the following situations 

and advise, Mr. X suitably as per the provisions of the Companies Act, 2013.  
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(i) Number of directors for which a person, say Mr. Y can be appointed as an Alternate Director.  

(ii) If Mr. Y is appointed as an alternate director in place of a director whose term is indefinite, then, 

what will be the tenure of Mr. Y?              [July 21 – New Syllabus (4 Marks)] 

Ans.: Appointment of Alternate Director:  

(i) No. of directors for which a person can be appointed as Alternate Director: 

 As per Sec. 161(2) of the Companies Act, 2013, the Board of Directors of a company may, if so 

authorised by its articles or by a resolution passed by the company in general meeting, appoint 

a person, not being a person holding any alternate directorship for any other director in the 

company or holding directorship in the same company, to act as an alternate director for a 

director during his absence for a period of not less than three months from India.  

 As per Sec. 165, no person shall hold office as a director, including any alternate directorship, in 

more than 20 companies at the same time.  

 Hence, in the instant case, a person (Mr. Y) can be appointed as an alternate director for only 

one director in the same company, but maximum 20 different companies. 

(ii) Tenure of Alternate Director:  

 As per 2nd proviso to Sec. 161(2), an alternate director shall not hold office for a period longer 

than that permissible to the director in whose place he has been appointed and shall vacate the 

office if and when the director in whose place he has been appointed returns to India.  

 3rd proviso says that if the term of office of the original director is determined before he so 

returns to India, any provision for the automatic re-appointment of retiring directors in default 

of another appointment shall apply to the original, and not to the alternate director.  

Hence, in the instant case, the alternate director shall hold office till the time original director 

returns to India. 

Q.6 Mr. Yashpal and Mr. Dugal are proposed to be appointed as directors of Light Tubes Limited at the AGM 

to be held on 2nd May, 2022. Following additional information about these persons are provided:  

 Mr. Yashpal had subscribed for 20,000 fully paid Equity shares of ₹ 10 each of Light Tubes Limited. 

The last date for payment of the second call amount was 20th June, 2021 and he has not paid the call 

money, till the time of submitting his consent to be appointed as director of the Company.  

 Mr. Dugal is also a director of Heavy Tubes Limited, a subsidiary Company of Light Tubes Limited, 

which has full time director in charge of Finance & Accounts to ensure compliance with provisions 

of the Companies Act, 2013. One aggrieved depositor of Heavy Tubes Limited has represented to the 

Holding Company that he has neither received refund of his deposit matured on 31st October, 2020 

nor interest thereon.  

As statutory auditor of the Holding Company, providing Secretarial Service, advise the company about 

the eligibility of Mr. Yashpal and Mr. Dugal to be appointed as Directors u/s 164 of the Companies Act, 

2013.                     [July 21 – Old Syllabus (4 Marks)] 

Ans.: Eligibility to be appointed as directors: 

 Sec. 164(1) of the Companies Act, 2013 provides that a person shall not be appointed as a director if 

he has not paid any calls in respect of any shares of the Company held by him and 6 months have 

elapsed from the last day fixed for the payment of the call.  

 Further, Sec. 164(2) states that no person who is or has been a director of a Company which has 

failed to repay the deposits accepted by it or pay interest thereon or to redeem any debentures on 

the due date or pay interest due thereon or pay any dividend declared and such failure to pay or 

redeem continues for one year or more, shall be eligible to be re-appointed as a director of that 

Company or appointed in other Company for a period of 5 years from the date on which the said 

company fails to do so.  

Conclusion: Based on the provisions stated above and facts of the question, following conclusions may 

be drawn:  
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(i) Mr. Yashpal cannot be appointed as director in Light Tubes Limited, since he has not paid the 

amount of second call amount on 20,000 fully paid shares and 6 months have elapsed from the last 

day fixed for the payment of the call (the call amount is due since 20th June, 2021 and he is to be 

appointed director in 2022).  

(ii) Mr. Dugal is a director in Heavy Tubes Limited which has defaulted in the repayment of deposits 

accepted by it and payment of interest thereon, since October 2020 (i.e. the default has continued 

for more than one year- 31st October 2020 to 2nd May 2022). Hence, he will not be eligible to be 

appointed as director in Light Tubes Limited. 

 

Chapter 2: Meetings of the Board and its Powers 

 

Q.1 Clause 36 of the Articles of Association of Swasth Medical Pharmacy Limited (SMPL) states the dates 

on which the Board Meetings shall be held every year and therefore, if Board Meetings are held as 

scheduled, there is no need to send notice of such meeting to every director. The notice of the meeting 

shall be sent to every director only if a particular Board Meeting is held on a date which is otherwise 

than that mentioned in Clause 36. Raghav, one of the directors of the company, feels that it is 

mandatory to send notice of every Board Meeting to all the directors otherwise it shall be violative of 

the relevant provisions of the Companies Act, 2013. Analyse the contention of Raghav with reference 

to the applicable provisions of the Companies Act, 2013.                                                                [MTP-Oct. 21] 

Ans.: Requirements of Notice of Board Meetings:  

 As per Sec. 173(3) of the Companies Act, 2013, a meeting of the Board shall be called by giving not 

less than 7 days’ notice in writing to every director at his address registered with the company and 

such notice shall be sent by hand delivery or by post or by electronic means:  

Provided that a meeting of the Board may be called at shorter notice to transact urgent business 

subject to the condition that at least one independent director, if any, shall be present at the meeting:  

Provided further that in case of absence of independent directors from such a meeting of the Board, 

decisions taken at such a meeting shall be circulated to all the directors and shall be final only on 

ratification thereof by at least one independent director, if any.  

 Sec. 173(4) prescribes that every officer of the company whose duty is to give notice u/s sec. 173 

and who fails to do so shall be liable to a penalty of ₹ 25,000.  

Conclusion: Based on the above mentioned provisions, contention of Raghav that the notice of every 

Board Meeting is to be mandatorily sent to all the directors of the company is valid. If the Board Meeting 

is held on a date prescribed by Clause 36 of the Articles of Association and no notice is sent to the 

directors of the company, it shall be violative of Sec. 173(3) of the Companies Act, 2013.  

Q.2 Atlantic Garments Ltd., is a company engaged in the business of manufacturing of garments for all 

seasons. The company have in all 14 directors.  

The first meeting of the Board was held on 15th February, 2021. Thereafter, the subsequent meetings 

of the Board were held on 29th February, 2021, 25th March, 2021, 30th August, 2021 and 25th 

December, 2021.  

In these meetings, the full strength of the Board was present except in the meeting of 25th March, 

2021. In this meeting only 4 persons were present.  

Decide whether the Board meeting held on 25th March 2021 is valid in compliance with the legal 

requirements under the Companies Act, 2013. What shall be date of the meeting in case where if 

meeting could not be held because of quorum.                                                          [MTP-Nov. 21; RTP-Nov. 21] 

Ans.: Requirements as to quorum of a Board Meeting: 

 As per Sec. 174(1) of the Companies Act, 2013 the quorum for a meeting of the Board of Directors of 

a company shall be 1/3rd of its total strength or 2 directors, whichever is higher, and the 

participation of the directors by video conferencing or by other audio visual means shall also be 

counted for the purposes of quorum. 
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 Sec. 174(4) provides that where a meeting of the Board could not be held for want of quorum, then, 

unless the articles of the company otherwise provide, the meeting shall automatically stand 

adjourned to the same day at the same time and place in the next week or if that day is a national 

holiday, till the next succeeding day, which is not a national holiday, at the same time and place. For 

this purpose, any fraction of a number shall be rounded off as one and “total strength” shall not 

include directors whose places are vacant.  

Total Strength of directors =14  

One-third of 14 = 4.67 Rounded off to = 5 (Five)  

 As in the meeting scheduled on 25th March 2021, only 4 persons were present, hence due to want 

of required minimum quorum, the meeting shall have to be adjourned to the same day at the same 

time and place in the next week or if that day is a national holiday, till the next succeeding day, which 

is not a national holiday, at the same time and place.  

Conclusion: Meeting of the Board held on 25th March 2021 was not valid as the required quorum was 

not present in the meeting. In this case, the adjourned meeting was to be held on 1st April, 2021. 

Q.3 The composition of the Board of Directors of XYZ Limited, an unlisted public company, consists of 8 

directors. Mr. Amir, one of the non-executive directors of the company, is a resident of Singapore and 

therefore, has registered his address in Singapore with the Company for communication and record 

purposes. The Articles of Association of the Company confers approval of the Board of Directors for 

promoting eligible person to the coveted position of General Manager in any stream of the 

organization. Accordingly, a draft Board resolution for promoting Mr. Amrish as General -Manager 

(Finance) with effect from the date of approval by the Board has been initiated on 1st March, 2022 and 

except Mr. Amir, it was circulated to 3 directors by hand delivery through a special messenger, 2 

directors by courier, 2 directors by email. The draft resolution was approved by four directors on 

March 5, 2022, two directors on March 7, 2022 and finally by the Chairman of the Board on March 10, 

2022. In the light of the provisions of the Companies Act, 2013 (the Act) examine and decide the 

following:  

(i) What shall be the date of approval of the Board for giving effect to the promotion order of Mr. 

Amrish?  

(ii) Is there any violation of the provisions of the Act in not circulating the draft resolution to Mr. 

Amrish?                                               [July 21 – New Syllabus (4 Marks)] 

Ans.: Passing of Resolution by Circulation: 

 Provisions relating to passing of resolution by circulation are covered u/s 175 of Companies Act, 2013 

read with Secretarial Standard 1. 

 Sec. 175 of Companies Act, 2013 provides that no resolution shall be deemed to have been duly 

passed by the Board by circulation, unless the resolution has been circulated in draft, together with 

the necessary papers, if any, to all the directors, or members of the committee, as the case may be, at 

their addresses registered with the company in India by hand delivery or by post or by courier, or 

through such electronic means as may be prescribed and has been approved by a majority of the 

directors or members, who are entitled to vote on the resolution. 

 As per SS 1, the Resolution, if passed, shall be deemed to have been passed on the earlier of:  

(a) the last date specified for signifying assent or dissent by the Directors, or  

(b) the date on which assent has been received from the required majority provided that on that 

date the number of Directors, who have not yet responded on the resolution under circulation, 

along with the Directors who have expressed their desire that the resolution under circulation 

be decided at a Meeting of the Board, shall not be one third or more of the total number of 

Directors; and  

shall be effective from that date, if no other effective date is specified in such Resolution. 

Conclusion: Based on the provisions as stated above, following conclusions may be drawn: 
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(i) Resolution shall be deemed to have been passed on 07.03.2021 when the requirement of 2/3rd of 

the directors as mentioned in SS1 is fulfilled. His appointment was subject to noting in the next 

Board meeting. 

(ii) No violation in not circulating the draft resolution to Amir as he has registered his address in 

Singapore with the company for communication and record purposes and Sec. 175 clearly talks 

about circulating the resolution to the directors who have registered their address with the 

company in India. 

Note: There seems to be an error in drafting the requirement (ii) of the question; instead of Mr. 

Amrish, word “Amir” is to be there. 

Q.4 PQR Limited, incorporated on 1st April, 2017, an unlisted Public Company has provided the following 

data from its audited financial statements.                                                                      (₹ in crore) 

Financial 

Year 

Paid up share capital 

as on 31st March 

Turnover for 

the year ended 

Aggregate of outstanding loans, 

debentures & deposits as on 31st March 

2017-18 5 100 60 

2018-19 5 110 55 

2019-20 7 95 50 

2020-21 7 90 45 

2021-22 7 75 40 

During the FY 2021-22, the liquidity of the Company was highly affected due to closure of the business 

on account of Covid-19 pandemic. The aggregate outstanding loans, debentures and deposits 

increased from ₹ 45 crore as on 31st March 2021 to ₹ 60 crore as on 30th Sep. 2021 and dropped down 

to ₹ 40 crore as on 31st March 2022. There was no such increase in the aggregate of outstanding loans, 

debentures and deposits during the earlier financial years. PQR Limited, which was obligated to 

constitute an Audit Committee in the Financial Year 2018-19 decided to dismantle it in the FY 2022-

23.  

Now, taking into account the above inputs and in the light of the provisions of the Companies Act, 2013 

(the Act) examine:  

(i) Whether the company has complied with the provisions of and the rules made thereunder in 

dismantling the Audit Committee?  

(ii) What will be your answer in case PQR Limited is a subsidiary of RST Limited, a listed entity? 

[July 21 – New Syllabus (4 Marks)] 

Ans.: Requirement relating with Audit Committee:  

 As per Sec. 177(1) of the Companies Act, 2013 the Board of Directors of every listed public company 

and such other class or classes of companies, as may be prescribed, shall constitute an Audit 

Committee.  

 Rule 6 of the Companies (Meetings of Board and its Powers) Rules, 2014 provides that the Board of 

directors of every listed public company and a company covered under rule 4 of the Companies 

(Appointment and Qualification of Directors) Rules, 2014 shall constitute an ‘Audit Committee’ and 

a ‘Nomination and Remuneration Committee of the Board’. 

 Companies prescribed under Rule 4 of the Companies (Appointment and Qualification of Directors) 

Rules, 2014, are: 

 the Public Companies having paid up share capital of ₹ 10 crore or more; or 

 the Public Companies having turnover of ₹ 100 crore or more; or  

 the Public Companies which have, in aggregate, outstanding loans, debentures and deposits, 

exceeding ₹ 50 crore. 
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The paid-up share capital or turnover or outstanding loans, debentures and deposits as on the last 

date of latest audited F.S. shall be considered for this purpose. 

 In the instant case, PQR Limited was obligated to constitute the Audit Committee in the Financial 

year 2018-19 as it was having turnover of ₹ 100 crores and aggregate of outstanding loans, 

debentures and deposits of ₹ 60 crores on 31st March, 2018. Now, the company has ceased to fulfill 

the three conditions related to paid up share capital, turnover and aggregate of outstanding loans, 

debentures and deposits for three consecutive years (as on 31st March, 2020, 31st March 2021 and 

31st March 2022). Hence, the company is not required to constitute Audit committee in the financial 

year 2022-23. 

Conclusion: Based on the provisions as stated above following conclusions may be drawn:  

(i) There seems to be no violation of provisions of the Act and the rules made thereunder in 

dismantling the audit committee as company is not covered under any of the criteria specified 

above as on 31.03.2022.  

(ii) Answer will remain same as status of PQR Ltd. as a subsidiary of RST Ltd., a listed entity is of no 

relevance in determining the requirements of audit committee. Also, since PQR Ltd. is a subsidiary 

and not a wholly owned subsidiary, no exemption is given to PQR Ltd. under the prescribed class 

of companies for constitution of Audit committee. 

Q.5 ABC Pvt Ltd. is chemical manufacturing company. Few directors and employees expressed some 

serious genuine concerns regarding their health issue due to emission of chemical wastes. Though 

ABC Pvt Ltd. has a vigil Mechanism in place, they are of the opinion that it shall not be mentioned in 

their website in order to avoid unnecessary cases. The company has borrowed ₹ 60 crores from a 

bank.  

(1) How should they address the issue? What are the requirements for companies having an audit 

committee and a company not having an audit committee with regard to Vigil Mechanism?  

(2) Is the company’s stand regarding the non-mentioning of the vigil mechanism on website, correct? 

                                     [MTP-Nov. 21] 

Ans.: Requirements as to Vigil mechanism:  

 As per Sec. 177(9) of the Companies Act, 2013, a vigil mechanism shall be formed by:  

a. Every listed Company and  

b. Prescribed classes of companies as per Rule 7 of the Companies (Meetings of Board and its 

Power) Rules 2014, which are:  

(1) The companies which accept deposits from public  

(2) The companies which borrowed money from banks and public financial institutions in 

excess of ₹ 50 crores.  

 The main purpose of formation of a vigil mechanism is for directors & employees to address their 

genuine concerns. In the given case, ABC Pvt Ltd. has borrowed money from bank in excess of the 

prescribed limit of ₹ 50 crores (60 crores). Hence, they shall have a vigil mechanism in place as per 

Sec. 177(9). The directors & employees shall get their concerns regarding their health issues from 

chemical waste emissions addressed to the vigil mechanism in place. They shall ensure safeguards 

against victimisation of persons who use such mechanism and make provision for direct access to 

the chairperson of the audit committee appropriately.  

 In case of Companies with audit committee, the audit committee shall oversee the vigil mechanism 

through the audit committee and if any of the members have conflict of interest in a given case, they 

should rescue themselves and other members would deal the matter on hand.  

 In the case of companies without Audit committee, the Board of Directors shall nominate a director 

to play the role of audit committee for the purpose of Vigil Mechanism. Other directors & employees 

may report their concerns to such nominated director.  
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Mentioning of the vigil mechanism on website: 

 As per Sec. 177(10) of the Companies Act, 2013, it is imperative to disclose the details of 

establishment of Vigil Mechanism on the website of the company and in Board’s report.  

 In the given case, ABC Pvt Ltd. doesn’t to want to include this information on its website fearing they 

might have to handle more cases. It is not correct. If it fails to comply with the above provision, it 

shall be liable for punishment as per Sec. 178(8) prescribing a penalty of ₹ 5 lakhs and every officer 

of the company who is in default shall be liable to a penalty of ₹ 1 lakh. 

Q.6 State with reasons whether the following companies should constitute a Nomination and 

Remuneration Committee as per Sec. 178 of the Companies Act, 2013:  

(1) Zero Limited, an unlisted public company having turnover of ₹ 180 crores.  

(2) Eldo Limited, an unlisted public company having, outstanding loans ₹ 30 crores, and debentures 

₹ 12 crores.  

All the above figures are as on the date of last audited Financial Statements.               

[July 21 – Old Syllabus (4 Marks)] 

Ans.: Requirement of Nomination and Remuneration Committee:  

As per Sec. 178(1) of the Companies Act, 2013, the Board of Directors of every listed public Company 

and the below mentioned classes of Companies, shall constitute the Nomination and Remuneration 

Committee:  

(a) the Public Companies having paid up share capital of ₹ 10 crores or more; or  

(b) the Public Companies having turnover of ₹ 100 crores or more; or  

(c) the Public Companies which have, in aggregate, outstanding loans, debentures and deposits, 

exceeding ₹ 50 crores.  

Conclusion: Based on the above stated provisions following conclusion may be drawn:  

(1) Zero Limited, an unlisted public Company shall be required to constitute the Nomination and 

Remuneration Committee, as the turnover is ₹ 180 crores (i.e. more than ₹ 100 crores).  

(2) Eldo Limited, an unlisted public Company is not required to constitute the Nomination and 

Remuneration Committee, as the aggregate of outstanding loans and debentures is ₹ 42 crores (i.e. 

less than ₹ 50 crores). 

Q.7 Rich Fragrance Ltd., produces fragrance related products, which are very much popular among the 

young generation. Anwesha, is the Managing Director of the company. She is drawing a monthly salary 

of ₹ 5 lakh.  

Anwesha booked a flat in Mumbai and paid ₹ 5 lakh as booking amount. The cost of the flat is ₹ 85 

lakhs. Anwesha have its savings of ₹ 50 lakh and want to avail a loan of ₹ 30 lakh from the company.  

The company do not have any policy of giving loans and advance to staff. Further, at the time of 

appointment of Anwesha, as Managing Director, the grant of loan was not part of the terms and 

conditions of her appointment.  

Anwesha thought that if the company give her 6 months’ salary as an advance, she can use it in 

purchasing the flat.  

Based on the captioned facts, answer the following questions in the light of the Companies Act, 2013:  

(I) Whether a company may grant loan to Anwesha?  

(II) If giving of loan is not permissible to the managing director, whether she can be given 6 months 

advance salary (6 month * ₹ 5 lakh salary per month = ₹ 30 lakh)?  

(III) What would have been your answer, if the status of the company is of Private Limited?  

If in the appointment letter to Anwesha, as managing director, there would have been a clause that the 

candidate may avail house loan facility up to ₹ 50 lakh and its notional interest would be considered 

as an allowance and part of the salary.                                                                                                     [MTP-Oct. 21] 
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Ans.: Loans to Directors:  

(I) Sec. 185(3) of the Companies Act, 2013 provides that nothing in sub-section (1) and (2) shall apply 

to the giving of any loan to a managing director or whole-time director:  

 As a part of the conditions of service extended by the company to all its employees; or  

 Pursuant to any scheme approved by the members by a special resolution  

In the given case, at the time of appointment of Anwesha, as Managing Director, providing of loan 

was not part of the conditions of service. Further, the company is also not having policy of 

providing loan to its employee. Hence, Anwesha cannot be granted loan.  

(II) Sec. 185(1) of the Companies Act, 2013 provides that no company shall, directly or indirectly, 

advance any loan, including any loan represented by a book debt to, or give any guarantee or 

provide any security in connection with any loan taken by 

(a) any director of company, or of a company which is its holding company or any partner or 

relative of any such director; or  

(b) any firm in which any such director or relative is a partner.  

In the given case, the 6 months advance salary is also part of the loans/advance (indirectly), hence, 

in terms of Section 185(1)(a), it can’t be given.  

(III) The answer would have been the same. Since Sec. 185(1) starts with the words, no company shall, 

directly or indirectly, advance any loan, including any loan represented by a book debt to, or give 

any guarantee or provide any security in connection with any loan taken by: 

(a) any director of company, or of a company which is its holding company or any partner or 

relative of any such director; or  

(b) any firm in which any such director or relative is a partner.  

Therefore, whether it be a public company of private company or even One Person Company, the 

provisions of Sec. 185(1) do not permit to grant loans and advances to any director.  

(IV)  Anwesha could have availed the loan up to ₹ 50 lakhs in terms of Sec. 185(3) of the Companies Act, 

2013. Section 185 (3)(a)(i) provides that, nothing contained in sub-sections (1) and (2) shall apply 

to the giving of any loan to a managing or whole-time director as a part of the conditions of service 

extended by the company to all its employees. 

Q.8 The Board of Directors of Blackstone Ltd. (BL) made the following appointments at its meeting held 

on 1st January, 2022:  

(i) Mr. Amir, a Director of its subsidiary Company, namely, Black Ruby Ltd., was appointed as 

General Manager on a consolidated salary of ₹ 1,75,000 per month with effect from 1st January, 

2022.  

(ii) Mr. Kumar was appointed as the Production Manager on a consolidated salary of ₹ 1,50,000 per 

month with effect from 1st January, 2022.  

(iii) Mr. Pratap, a relative of Mr. Kumar was appointed as a Director of BL on 1st April 2022.  

In the light of the provisions of the Companies Act, 2013, critically examine the following:  

(A) Whether the appointment of Mr. Amir require the approval of the shareholders of BL at a general 

meeting? 

(B) Does the appointment of Mr. Pratap as a Director of BL affect the continuation of Mr. Kumar as 

the Production Manager?                               [July 21 – New Syllabus (6 Marks)] 

Ans.: Validity of Appointment in related party transactions: 

Sec. 188 of the Companies Act, 2013 relates with the related party transactions (RPT) with related party. 

Here, as per Sec. 2(76) of the Companies Act, 2013, related party with reference to a company, includes, 

any company which is holding, subsidiary or an associate company of such company.  

As per Sec. 188, except with the consent of the Board of Directors given by a resolution at a meeting of 

the Board and subject to such conditions as prescribed under Rule 15(1) of the Companies (Meetings of 

Board and its Powers) Rules, 2014, no company shall enter into any contract or arrangement with a 

related party with respect to the such transaction where there is a related party's appointment to any 

office or place of profit in the company, its subsidiary company or associate company.  
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(A) In the given case, Mr. Amir, a director of M/s Black Ruby Ltd. which is a subsidiary of M/s Blackstone 

Ltd. was appointed as General Manager on salary of ₹ 1,75,000 per month.  

Accordingly, related party’s appointment (i.e. of Mr. Amir) to an office or place of profit in M/s 

Blackstone Ltd. will not require the approval of the members in a general meeting of the company 

as the monthly remuneration is not exceeding ₹ 2.5 lakh. Such transactions as to a related party's 

appointment to any office or place of profit in the company, its subsidiary company or associate 

company shall require consent of the Board of Directors given by a resolution at a meeting of the 

Board.  

(B) As per Sec. 2(76) of the Companies Act, 2013, related party with reference to a company, includes, 

a director or his relative. So, Mr. Pratap, appointed as a director of M/s Blackstone Ltd. on 1st of 

April, 2022, was a relative of Mr. Kumar who was appointed as Production Manager in the M/s 

Blackstone Ltd. This falls within the purview of Sec. 188 of the Companies Act, 2013 which relates 

with the related party transactions (RPT) with related party.  

Conclusion: Continuation of Mr. Kumar as a Production Manager will lead to interest of conflict and will 

affect the continuation unless ratified by the board [Sec. 188 (3)]. 

 

Chapter 3: Appointment and remuneration of Managerial Personnel  

 

Q.1 The term of office of the Managing Director of Tractors Limited will be expiring on 31st December, 

2022. One of the directors at the Board meeting held on 18th October, 2021 proposed that he should be 

reappointed for another term of 5 years.  

Alternately, the Managing Director, proposed that his son aged 19 years could be appointed as 

Managing Director, at the time of the expiry of his tenure.  

Explain whether both the above proposals are as per the provisions of Section 196 of the Companies 

Act, 2013.                   [July 21 – Old Syllabus (4 Marks)] 

Ans.: Tenure and age criteria of Managing Director:  

 As per Sec. 196(2) of the Companies Act, 2013, no company shall appoint or re-appoint any person as 

its managing director, whole-time director or manager for a term exceeding 5 years at a time. It is 

further provided that no re-appointment shall be made earlier than one year before the expiry of his 

term.  

 As per Sec. 196(3), no Company shall appoint or continue the employment of any person as managing 

director, whole-time director or manager who is below the age of 21 years or has attained the age of 

70 years.  

 In the given question, the term of office of Managing Director was expiring on 31st December, 2022. 

Conclusion: Proposal in the Board meeting held on 18th October, 2021 to reappoint MD (due to retire in 

December 2022) is invalid as no re-appointment shall be made earlier than one year before the expiry of 

the term. The son of Managing Director cannot be appointed as Managing Director as he has not attained 

the age of 21 years. 

Q.2 Innovative Intelligence Limited, a listed Company proposes to pay the following managerial 

remuneration:  

(i) Commission at the rate of 5% of the net profits to its Managing Director, Mr. Sharma.  

(ii) The directors other than the Managing Director are proposed to be paid a monthly remuneration 

of ₹ 2,50,000 and also commission at the rate of 1% of the net profits of the Company subject to the 

condition that overall remuneration payable to ordinary directors including monthly 

remuneration payable to each of them shall not exceed 2% of the net profits of the Company. The 

commission is to be distributed equally among all the directors.  

You are required to examine with reference to the provisions of the Companies Act, 2013 the validity 

of the above proposals.                                              [July 21 – New Syllabus (4 Marks)] 
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Ans.: Managerial remuneration:  

(i) Commission to managing director @5%:  

 2nd proviso to Sec. 197(1) of Companies Act, 2013 provides that except with the approval of the 

company in general meeting by special resolution, the remuneration payable to any one 

managing director; or whole-time director or manager shall not exceed 5% of the net profits of 

the company and if there is more than one such director then remuneration shall not exceed 

10% of the net profits to all such directors and manager taken together.  

Conclusion: Commission at the rate of 5% of the net profit to the Managing Director is allowed and 

no approval of company in general meeting by special resolution is required.  

(ii) Remuneration of Other Directors:  

 2nd proviso to Sec. 197(1) of Companies Act, 2013 further provides that the remuneration 

payable to directors who are neither managing directors nor whole-time directors shall not 

exceed,  

(i) 1% of the net profits of the company, if there is a managing or whole-time director or 

manager;  

(ii) 3% of the net profits in any other case.  

 In the present case, directors other than the Managing Director are proposed to be paid monthly 

remuneration of ₹ 2,50,000 and also commission at the rate of 1% of net profits of the company 

subject to the condition that overall remuneration payable to ordinary directors including 

monthly remuneration payable to each of them shall not exceed 2% of the net profits of the 

company.   

Conclusion: As the company is having a managing director, maximum remuneration allowed for 

directors other than managing or whole-time director is 1% of the net profits of the company.  

Hence, if the company wants to fix their remuneration above 1% of the net profits of the company, 

the approval of the company in general meeting by special resolution is required. 

Q.3 Rainbow Industries Ltd. is a listed entity. It has one Managing Director (MD) and one Whole Time 

Director (WTD) in the Board. There are 15 directors in the Board including the MD and WTD. 

S. No. Particulars 31.03.2022 

1. Net Profit ₹ 50 Crores 

2. Share capital ₹ 75 Crores 

The remuneration of the directors from the respective financial year, has not been deducted from the 

gross profits. The Company wants to give maximum remuneration to the MD, WTD and other directors 

as prescribed under the Companies, Act, 2013.  

Based on the above facts:  

(i) Determine the remuneration payable to MD, WTD and other directors for the financial year ended 

on 31.03.2022.  

(ii) Is it permissible if the company wants to pay remuneration over and above the maximum ceiling 

prescribed under the Company Act, 2013?                       [MTP-Oct. 21] 

Ans.: Determination of managerial remuneration payable: 

Sec. 197(1) of the Companies Act, 2013 provides that the total managerial remuneration payable by a 

public company, to its directors, including managing director and whole-time director, and its manager 

in respect of any financial year shall not exceed 11% of the net profits of that company for that financial 

year computed in the manner laid down in Sec. 198 except that the remuneration of the directors shall 

not be deducted from the gross profits:  

Provided that the company in general meeting may, authorise the payment of remuneration exceeding 

11% of the net profits of the company, subject to the provisions of Schedule V:  

Downloaded From www.castudynotes.com

Downloaded From www.castudynotes.com



CA Final – Corporate and Economic Laws (Academic Updates for May 2022 Exams)       Compiled by: Pankaj Garg 

©Pankaj Garg                                                  www.altclasses.in Page 26 

Provided further that, except with the approval of the company in general meeting, by a special 

resolution:  

(a) the remuneration payable to any one managing director; or whole-time director or manager shall 

not exceed 5% of the net profits of the company and if there is more than one such director 

remuneration shall not exceed 10% of the net profits to all such directors and manager taken 

together;  

(b) the remuneration payable to directors who are neither managing directors nor wholetime directors 

shall not exceed: 

(A) 1% of the net profits of the company, if there is a managing or whole-time director or manager;  

(B) 3% of the net profits in any other case.  

Conclusion: Based on the above stated provisions, remuneration payable to MD, WTD and other 

directors for the FY ended on 31.03.2022 will be as follow: 

 ₹ in crores 

Overall remuneration to all the directors: 11% of the Net Profit of ₹ 50 crores 5.50 

Remuneration to MD in terms of 2nd proviso i.e. 5% of ₹ 50 crores 2.50 

Remuneration to WTD in terms of 2nd proviso i.e. 5% of ₹ 50 crores 2.50 

Remuneration to other directors in terms of 2nd proviso i.e. 1% of ₹ 50 crores 0.50 

Remuneration over and above the maximum ceiling: 

The 1st proviso to Sec. 197(1) provides that the company in general meeting may, authorise the payment 

of remuneration exceeding 11% of the net profits of the company, subject to the provisions of Schedule 

V. 

 

Chapter 4: Inspection, Inquiry and Investigation  
 

Q.1 Time Zone Limited was engaged in the manufacturing of watches. Two of the directors along with the 

chief Financial Officer, were engaged in a lot of malpractice, and falsifying accounts. Some of the 

employees who were also members of the company became suspicious that serious fraud was 

perpetrated by the directors in collusion with the Chief Financial Officer. They decided to file an 

application with the C.G. u/s 212 of the Companies Act, 2013 for carrying out an investigation into the 

affairs of the company by SFIO. 1600 of the 2000 members passed a resolution for investigation by the 

C.G. into the affairs of the company. The C.G. accepted their application and assigned its investigation to 

SFIO. The two of the directors believed that the application was not tenable since it was not filed by 90% 

of the members of the company. State the circumstances under which the C.G. can carry out an 

investigation into the affairs of a company u/s 212 of the Companies Act, 2013. In the light of the said 

provisions, state whether the application filed by the members is tenable. 

                                                        [July 2021 – Old Syllabus (4 Marks)] 

Ans.:  Circumstances when Central Government can carry an investigation:  

 Sec. 212 of the Companies Act, 2013 provides for investigation into affairs of Company by the Serious 

Fraud Investigation Office (SFIO). Sec. 212(1) of the Companies Act, 2013 states that without prejudice 

to the provisions of Sec. 210, where the Central Government:  

(a) on receipt of a report of the Registrar or Inspector u/s 208;  

(b) on intimation of a special resolution passed by a Company that its affairs are required to be 

investigated;  

(c) in the public interest; or  

(d) on request from any Department of the C.G. or a S.G.,  

is of the opinion that it is necessary to investigate into the affairs of a Company by the SFIO, the C.G. 

may, by order, assign the investigation into the affairs of the said company to the SFIO.  
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 In the instant case, 1600 of the 2000 members passed a resolution for investigation by the C.G. into the 

affairs of the company.  

Conclusion: Application filed by the members is tenable as it was passed by 80% majority and the section 

specifies that on intimation of a special resolution i.e. 75% majority by company, C.G. may assign the 

investigation into the affairs of the company to the SFIO. 

 

Chapter 5: Compromises, Arrangements and Amalgamation  
 

Q.1 The shareholders and creditors of XYZ Limited, in a meeting convened for approval of a scheme of 

reconstruction of the Company, passed the necessary resolutions. The scheme of reconstruction 

provided for the following: 

(i) Sale of plant and machineries and appropriation of proceeds for payment of outstanding wages, 

tax dues and repayment of loan.  

(ii) Unsecured creditors to forego 60% of their claims against the Company and receive debentures of 

the balance amount. A few shareholders and creditors raised objections against the said 

arrangements.  

Advise the directors about the steps to be taken by the Company to give effect to the scheme of 

reconstruction under the Companies Act, 2013.             [July 21 – New Syllabus (4 Marks)] 

Ans.:  Scheme of compromise or arrangement:  

 As per Sec. 230 of the Companies Act, 2013, the proposed scheme of reconstruction involves scheme of 

compromise or arrangement with members and creditors. Procedure to give effect to the said Scheme of 

Compromise/arrangement will be as follows: 

(1) Filing of an application: While the company or any creditor or member or liquidator (in case of 

voluntary liquidation) can make application to the Tribunal u/s 230. On such application, the 

Tribunal may order that a meeting of creditors and/or members, be called and held and conducted 

as per directions of the Tribunal.  

(2) Disclosure by applicant: All the relevant disclosures as regards material facts related to financial 

aspects, reduction of share capital, scheme of corporate debt restructuring consented by not less 

than 75% of the secured creditors, and the valuation report, shall be made to the Tribunal by 

affidavit.  

(3) Serving of Notice: Company must arrange to send notice of meeting to every creditor/member/ 

debenture holders/sectoral regulators at the registered address. Notice shall be containing a 

statement setting forth the terms of compromise or arrangement explaining its effect.  

(4) Such notice and other documents shall be hosted on website and published in newspaper and also 

advertised.  

(5) Tribunal may dispense with the calling of meeting where such creditors/ class of creditors having 

at least 90% value, agree and confirm to the scheme.  

(6) Person to whom notice is sent may vote in the meeting to the adoption of the compromise or 

arrangement within 1 month from the date of receipt of such notice.  

(7) Any objection to the scheme shall be made only by persons holding not less than 10% of the 

shareholding or having outstanding debt amounting to not less than 5% of the total outstanding 

debt as per the latest audited financial statement.  

(8) At the meetings convened as per directions of the Tribunal, majority in number representing 3/4th 

in value of creditors/members present and voting (either in person or by proxy or by postal ballot 

if allowed) must agree to the scheme of compromise or arrangement.  

(9) Such scheme of the compromise or arrangement is sanctioned by the Tribunal by an order.  

(10) Such an order shall be binding on the company, all the creditors, members or on liquidator, and the 

contributories of the Company.  

(11) Copy of order must be filed with the ROC. 

Based on the above stated provisions, it can be concluded that the objections raised by a few 

shareholders and creditors will not sustain. 

Downloaded From www.castudynotes.com

Downloaded From www.castudynotes.com



CA Final – Corporate and Economic Laws (Academic Updates for May 2022 Exams)       Compiled by: Pankaj Garg 

©Pankaj Garg                                                  www.altclasses.in Page 28 

Q.2 PQR Limited is a listed company engaged in hospitality business (a five star hotel). Due to the current 

pandemic situation and frequent lockdowns, business was in a bad shape. They are on the verge of 

liquidation due to drastic fall in the number of customers, non-happening of banquet events, lesser 

room occupancy etc. The management proposed one last arrangement between the vendors and the 

company wherein the Annual maintenance Contract (AMC) vendors (only creditors for the company) 

need to let go 50% of the rate mentioned in the contract. This led to protest among some of the vendors 

who were not in favour of this arrangement. Total value of AMC vendors amounts to ₹ 15 crores. Value 

of protesting vendors amounts to ₹ 80 Lakhs. Discuss whether the company can proceed with the 

arrangement irrespective of protest from few vendors.                                       [MTP-Nov. 21] 

Ans.:  Scheme of compromise or arrangement:  

 The proposed scheme involves a compromise or arrangement with the creditors (vendors) and it 

attracts Section 230. As per Sec. 230 of the Companies Act, 2013, where a compromise or 

arrangement is proposed between a company and its creditors, the tribunal may, on the application 

of the company or creditor, call a meeting in such manner as it may think fit.  

 The company shall make an application to the tribunal all material facts relating to the company like 

the latest financial position of the company, latest auditor’s report. If the Tribunal decides to hold a 

meeting, notice of the same shall be send to the company & its creditors individually at the address 

registered with the company.  

 Advertisement of the notice shall be put up in the website of the company and since PQR Ltd is a listed 

company, notice & other documents shall be sent to the SEBI and stock exchange where the securities 

of the company are listed. It shall also be published in the newspaper. The recipient of notice shall 

cast their vote either by themselves or through proxies or postal ballots to the adoption of the 

compromise or arrangement within one month from the date of receipt of such notice. 

 Any objection can be raised only by persons not holding less than 10% of the shareholding or having 

outstanding debts amounting to not less than 5% of the total outstanding debts as mentioned in the 

latest audited Financial Statement. In the instant case, total outstanding of vendors is ₹ 15 crores. 

Outstanding of protesting vendors is ₹ 80 Lakhs. Hence group of vendors can raise objection against 

such arrangement.  

 However, if in the meeting, majority of persons representing 3/4th in value of the creditors, (i.e. ₹ 

11.25 crores) agree to the compromise or arrangement and such compromise or arrangement is 

sanctioned by the Tribunal by an order, the same shall be binding on the company & the creditors.  

Conclusion: PQR Ltd. can go forward with the arrangement of 50% payment to vendors irrespective of 

protest from few vendors, if requirements as stated above are compiled with. 

Q.3 Surya Ltd., wants to reorganise the company’ share capital by the consolidation of sh ares of different 

classes and passed a resolution to this effect in the Board meeting and thereafter made an application 

to the Tribunal. The Tribunal ordered that a meeting of the members be called. The company sent 

notices to all the members.  

In the meeting, some of the members made objections to such arrangements. However, the majority of 

the members were interested in the resolution proposed by the company. Tribunal after scrutinising 

the minutes of the meeting, sanctioned the proposed arrangement.  

Examine in the light of the given facts, that in order to give effect to the arrangement which prescribes 

the reorganisation of company’ share capital by the consolidation of shares of different classes, mention 

the requirements on the execution of the said arrangement under the Companies Act, 2013.        

[RTP-Nov. 21] 

Ans.: Scheme of compromise or arrangement: 

 Sec. 230(1) of the Companies Act, 2013 provides that where a compromise or arrangement is proposed:  

(a) between a company and its creditors or any class of them; or  

(b) between a company and its members or any class of them,  
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the Tribunal may, on the application of the company or of any creditor or member of the company, 

order a meeting of the creditors or class of creditors, or of the members or class of members, as the case 

may be, to be called, held and conducted in such manner as the Tribunal directs.  

 Here the term, arrangement includes a reorganisation of the company’s share capital by the 

consolidation of shares of different classes or by the division of shares into shares of different classes, 

or by both of those methods. 

 Any compromise or arrangement needs the order of sanction by the Tribunal and the Tribunal may on 

an application made by the company, order the company to call the meeting of the shareholders, pass 

such resolution in the meetings and then forward the minutes to the Tribunal for its order. 

 The order of the Tribunal shall be filed with the ROC by the company within a period of 30 days of the 

receipt of the order.  

 The Tribunal may dispense with calling of a meeting of creditor or class of creditors where such 

creditors or class of creditors, having at least 90% value, agree and confirm, by way of affidavit, to the 

scheme of compromise or arrangement. 

 

Chapter 6: Prevention of Oppression and Mismanagement  

 

Q.1 Hybrid Limited is having issued share capital of ₹ 8,00,000 consisting of 80,000 shares of ₹ 10 each. The 

company has 38 members. Some members who felt oppressed by certain decisions of the Board, 

submitted a petition before the Tribunal for relief against the same.  

 Details of the members who submitted the petition are given below:  

 Member A    holding 1000 shares  

 Member B    holding 2500 shares  

 Members C and D – jointly  holding 3500 shares  

Examining the above under the provisions of Section 244 of the Companies Act, 2013, state whether the 

petition is maintainable.                             [July 21 – Old Syllabus (4 Marks)] 

Ans.: Right to apply for Oppression and Mismanagement:  

 As per Sec. 244 of the Companies Act, 2013, in the case of a Company having share capital, members 

eligible to apply for oppression and mismanagement shall be lowest of the following:  

(a) 100 members; or  

(b) 1/10th of the total number of members; or  

(c) Members holding not less than 1/10th of the issued share capital of the company  

subject to the condition that the applicant or applicants has or have paid all calls and other sums due 

on his or their shares.  

For this purpose, where any share or shares are held by two or more persons jointly, they shall be 

counted only as one member.  

 Issued share capital of Hybrid Limited is ₹ 8,00,000 equity share capital held by 38 members. The 

petition alleging oppression and mismanagement has been made by some members as follows: 

(i) Number of members making the petition – 3 (Member C and D jointly holding the shares, they 

shall be counted only as one member)  

(ii) Amount of share capital held by members making the petition – ₹ 70,000. 

 The petition shall be valid if it has been made by the lowest of the following:  

(a) 100 members; or  

(b) 3.8 members (being 1/10th of 38) or 4 members (rounding it off); or 

(c) Members holding ₹ 80,000 share capital (being 1/10th of ₹ 8,00,000).  

Conclusion: As none of the eligibility criteria specified u/s 244 of the Companies Act, 2013 is fulfilled, 

therefore, the petition is non-maintainable. 
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Chapter 7: Winding Up  

 

Q.1 Datavision Ltd. was ordered for winding up by the Tribunal. Raman, a provisional liquidator was 

appointed by the Tribunal amongst the panel of the insolvency professionals registered with the 

Insolvency and Bankruptcy Board of India (IBBI). Raman was supposed to file a declaration disclosing 

a conflict of interest or lack of independence in respect of his appointment, if any within the prescribed 

time. However, Raman deliberately did not filed such declaration. 

Actually, Raman was having interest in the company, since his wife is holding the position of Whole Time 

Director in that company.  

Answer the following questions:  

(i) After appointment as a provisional liquidator, in what time, he is required to file a disclosure of 

conflict of interest/ lack of independence, if any?  

(ii) To whom such disclosure is required to be filed by the provisional liquidator? 

(iii) What are the consequence, if the provisional liquidator do not submit such disclosure?  

                  [MTP-Oct. 21] 

Ans.: Filing of declaration by liquidator: 

(i) Sec. 275(6) of the Companies Act, 2013 provides that on appointment as provisional liquidator or 

Company Liquidator, as the case may be, such liquidator shall file a declaration within 7 days from 

the date of appointment in the prescribed form disclosing conflict of interest or lack of 

independence in respect of his appointment, if any, with the Tribunal and such obligation shall 

continue throughout the term of his appointment.  

The order given by the Tribunal may provide the date of appointment. If no such date has been 

mentioned in the order by the Tribunal, the date of the order may be treated as date of appointment.  

(ii) In accordance with Sec. 275(6) of the Companies Act, 2013, the disclosure of interest/ independence 

has to be filed by the Provisional Liquidator with the Tribunal. 

(iii) As per Sec. 276(1) of the Companies Act, 2013, the Tribunal may, on a reasonable cause being shown 

and for reasons to be recorded in writing, remove the provisional liquidator or the Company 

Liquidator, as the case may be, as liquidator of the company on ground, of conflict of interest or lack 

of independence during the term of his appointment that would justify removal.  

Thus, the liquidator has to be independent and should not have the conflict of interest. In the given 

case Raman’s wife is already holding the post of Whole Time Director in the company, which can 

vitiate the independence of the liquidator. Further Raman, has deliberately not filed such declaration 

before the Tribunal. Hence the Tribunal after having such information, can remove him. 

Q.2 OTP Limited was ordered to be wound up by the Tribunal. A provisional liquidator for the purpose was 

appointed. Despite the same, some parties want to pursue certain legal proceedings against the 

Company. The Company contends that on winding up order being passed, all suits and other legal 

proceedings come to an end. Advise the parties as per the relevant provisions relating to winding up as 

contained in the Companies, Act, 2013.                                                                [July 21 – New Syllabus (4 Marks)] 

Ans.: Stay of Suits, etc., on Winding Up order: 

 Provisions related to stay of suits etc. on winding up order is being dealt by Sec. 279 of Companies Act, 

2013.  Accordingly,  

 When a winding up order has been passed or a provisional liquidator has been appointed, no suit or 

other legal proceeding shall be commenced, or if pending at the date of the winding up order, shall be 

proceeded with, by or against the company, except with the leave of the Tribunal and subject to such 

terms as the Tribunal may impose: 

Provided that any application to the Tribunal seeking leave under this section shall be disposed of by 

the Tribunal within 60 days. 
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 In the given question, some parties of OTP Limited (which was ordered to be wound up by the Tribunal) 

want to pursue certain legal proceedings against the company.  

Conclusion: Based on the facts of the question and provisions of law, the parties which want to pursue 

certain legal proceedings against the company can do so only with the leave of the Tribunal and subject to 

such terms as the Tribunal may impose. 

Q.3 XYZ Ltd is being wound up by the Tribunal. The Company’s dues to the different categories of people are 

as below:  

 Particulars Amount 

Security of a secured creditor 10,00,000 

Workmen’s due less than 2 years 3,60,000 

Workmen’s dues more than 2 years 2,40,000 

Secured creditors 10,00,000 

How should the amount realised be utilised for making payments?                       [MTP-Nov. 21] 

Ans.:  Utilisation of realised amount in case of winding up of the company:  

 Sec. 326 of the Companies Act, 2013 provides that following debts shall be paid in priority to all other 

debts, in case of winding up of a company:  

(a) workmen’s dues  

(b) where a secured creditor has realized a secured asset, so much of the debts due to such secured 

creditor as could not be realized by him or the amount of the workmen’s portion in his security 

(if payable under the law), whichever is less, pari passu with the workmen’s dues.  

 Following sums due from a company to its workmen which are payable for a period of 2 years 

preceding the winding up order or such other period as may be prescribed shall be paid in priority to 

all other debts: 

(i) all wages or salary of any workman in respect of services rendered to the company  

(ii) all accrued holiday remuneration becoming payable to any workman, within a period of 30 days 

of sale of assets and shall be subject to such charge over the security of secured creditors as may 

be prescribed.  

 The debts payable above shall be paid in full before any payment is made to secured creditors and 

thereafter debts payable under that sub section shall be paid in full, unless the assets are insufficient 

to meet them, in which case they shall abate in equal proportions.  

 Based on the above provisions, computation of amount utilised & balance outstanding is as below:  

Particulars Workmen’s 

dues 

Secured 

Creditors 

Balance 

Outstanding 

Securities realised   10,00,000 

Balance Outstanding 6,00,000 10,00,000  

First Priority Payment 3,60,000  3,60,000 

Balance Outstanding 2,40,000 10,00,000  

6,40,000 to be distributed in proportionate of 

outstanding balances of 2,40,000 and 10,00,000  

1,23,871 5,16129 6,40,000 

Net Balance Outstanding 1,16,129 4,83,871  
 

Q4 Sigor Limited was in the process of liquidation. It had some correspondence with its auditor, which was 

in the company's letter head. The auditor observed that the letter head was not in compliance with 

Section 344, as it did not mention the fact that the company was being wound up. He immediately called 

up one of the directors and advised him about the provisions of Section 344 and the consequences of 

non-compliance. 

State, the provisions and consequences regarding which the auditor would have advised.  

[July 21 – Old syllabus (4 Marks)] 
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Ans.: Statement that Company is in Liquidation (Sec. 344 of the Companies Act, 2013) 

(i) Statement of winding up: Where a Company is being wound up, whether by  

• the Tribunal or  

• voluntarily,  

every invoice, order for goods or business letter issued- 

• by or on behalf of the Company or  

• by a Company Liquidator of the Company, or  

• by a receiver or  

• by the manager of the property of the Company, 

being a document on or in which the name of the Company appears, shall contain a statement that 

the Company is being wound up.  

(ii) Penalty: If a company contravenes the above provisions, the company and every officer of the 

Company, the Company Liquidator and any receiver or manager, who willfully authorises or permits 

the non-compliance, shall be punishable with fine which shall not be less than ₹ 50,000 but which 

may extend to ₹ 3 lakh.  

In the instant case, the Auditor would have advised accordingly. 

 

Chapter 8: Companies incorporate Outside India  

 

Q.1 Identify which among the following companies can be categorised as foreign companies: 

Case Incorporated Registered Additional Condition 

1 Malaysia Malaysia Developed patient’s database for a hospital in India. 

Server in Malayasia 

2 Dubai Dubai No Place of business in India but employs agents in 

India 

3 California California Board meetings held in India 

4 Australia Australia 59% of the shareholding held by an India company 

5 Washington Washington Offers & invites deposits from citizens of India but has 

no place of business In India 

6 Germany Germany 49% of the shareholding held by an Indian Company 

 [MTP-Nov. 21] 

Ans.: Determination of Status of Foreign Company:  

As per Sec. 2(42) of the Companies Act, 2013, foreign company means any company or body corporate 

incorporated outside India which: 

(a) has a place of business in India whether by itself or through an agent physically or through electronic 

mode and  

(b) conducts any business activity in India in any other manner  

For this purpose, “electronic mode” means carrying out electronically based, whether main server is 

installed in India or not, including, but not limited to: 

(i) business to business and business to consumer transactions, data interchange and other digital 

supply transactions;  

(ii) offering to accept deposits or inviting deposits or accepting deposits or subscriptions in securities, in 

India or from citizens of India;  

(iii) financial settlements, web based marketing, advisory and transactional services, database services 

and products, supply chain management;  
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(iv) online services such as telemarketing, telecommuting, telemedicine, education and information 

research; and  

(v) all related data communication services, whether conducted by e-mail, mobile devices, social media, 

cloud computing, document management, voice or data transmission or otherwise;  

As per Sec. 379 of the Companies Act, 2013, where not less than 51% of the paid-up share capital, whether 

equity or preference or partly equity and partly preference, of a foreign company is held by one or more 

citizens of India or by one or more companies or bodies corporate incorporated in India, or by one or more 

citizens of India and one or more companies or bodies corporate incorporated in India, whether singly or 

in the aggregate, such company shall comply with the provisions of this Chapter and such other provisions 

of this Act as may be prescribed with regard to the business carried on by it in India as if it were a company 

incorporated in India.  

Based on the above provisions, analysing each case as below: 

Case Incorporated Registered Additional 

Condition 

Reasons 

1 Malaysia Malaysia Developed 

patient’s database 

for a hospital in 

India, Server in 

Malaysia 

Though incorporated outside India, it 

is involved in transacting business in 

India and having place of Business 

through electronic mode. Hence it is a 

foreign company. 

2  Dubai  Dubai No Place of 

business in India 

but employs 

agents in India 

Since the company, though employed 

agent in India, but have no place of 

business in India. Hence not a foreign 

company. 

3  California  California Board meetings 

held in India 

Mere holding of meetings in India 

cannot be termed as conducting 

business activity in India. Hence not a 

foreign company. 

4  Australia  Australia 59% of the 

shareholding held 

by an Indian 

company 

As per the provisions, if not less than 

50% of shareholding of a foreign 

company is held by Indian citizens. It 

is treated as an Indian Company. 

Hence this is not a foreign company. 

5  Washington  Washington Offers & invite 

deposits from 

citizens of India 

but has no place of 

business in India 

This is one of the ways of transacting 

business through electronic modes. 

However, this company doesn’t have 

a place of business in India. Hence it 

is cannot be called as a Foreign 

Company. 

6  Germany  Germany 49% of the 

shareholding held 

by an Indian 

Company 

As per the provisions, if not less than 

50% of shareholding of a foreign 

company is held by Indian citizens, it 

is treated as an Indian Company. Here 

only 49% is held by Indian company. 

Hence this is a foreign company. 
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Q.2 Tokushia Motors Ltd. was incorporated in Japan. Its share capital is held by the following persons: 

 Citizens of India – 10%  

 Indian Companies– 40%  

The company has opened its representative office in Mumbai on 15th January, 2022, in order to receive 

orders from the Indian Market and make available the delivery of Japanese luxury cars to the Indian 

purchasers.  

The company was not aware of the Indian Company Law, hence could not file the required documents 

to the Registrar. The company could file all the required documents only on 28th February, 2022.  

Based on the above facts, answer the following questions:  

(i) Whether the provisions of Chapter XXII of the Companies Act, 2013 are applicable on Tokushia 

Motors Ltd?  

(ii) What documents are required to be filed by Tokushia Motors Ltd to the Registrar of Companies?  

(iii) By what time all the requisite documents shall be filed?                                      [RTP-Nov. 21] 

Ans.: (i)  Application of Act to foreign companies:  

 Sec. 379(2) of the Companies Act, 2013, provides that where not less than 51% of the paid-up 

share capital, whether equity or preference or partly equity and partly preference, of a foreign 

company is held by one or more citizens of India or by one or more companies or bodies corporate 

incorporated in India, or by one or more citizens of India and one or more companies or bodies 

corporate incorporated in India, whether singly or in the aggregate, such company shall comply 

with the provisions of this Chapter and such other provisions of this Act as may be prescribed with 

regard to the business carried on by it in India as if it were a company incorporated in India.  

 In the given case, although the company was incorporated in Japan, however its share capital of 

not less than 50% is held by the Indian citizens and Indian companies, hence in terms of Sec. 

379(2) all the provisions pertaining to Chapter XXII of the Companies Act, 2013, shall be 

applicable on it.  

(ii)  Documents, etc., to be delivered to Registrar by foreign companies: Refer Q. No. 12. 

(iii) Time by which requisite documents to be filed: 

 As the company had established its representative office in India on 15.01.2022, it was required to 

file the documents latest by 14.02.2022 with the Registrar. 

Q.3 MNO Ltd., a foreign Joint Venture Company having its established place of business in India and 

following International Financial Reporting Standards (IFRS) and its financial statement being prepared 

in German language desires to know the following with regard to submission of its financial statements 

to the Registrar of Companies in India. Its area office is located at Mumbai:  

(i) Submission of financial statements in German Language; 

(ii) Format of financial statements as per IFRS;  

(iii) How authentication of its financial statements is to be done? 

(iv) Whether the documents can be submitted at the Registrar's office at Mumbai? 

[July 21 – New Syllabus (4 Marks)] 

Ans.: Provisions relating to financial statements of a foreign company: 

Sec. 381 of Companies Act, 2013 and Rule 4 of the Companies (Registration of Foreign Companies) Rules, 

2014 deals with the provisions related to financial statements of a foreign company. 

(i) Sec. 381(2) of the Companies Act, 2013 provides that if the financial statements are not in the English 

language, there shall be annexed to it a certified translation thereof in the English language. Hence. 

Company is required to annexed a certified translation of financial statements in English Language.  

(ii) As per Rule 4 of Companies (Registration of Foreign Companies) Rules, 2014, every foreign company 

shall prepare F.S. of its Indian business operations in accordance with Schedule III or as near thereto 

as may be possible for each financial year. Hence, company is required to prepare the financial 

statements as per Schedule III or as near thereto as may be possible.  
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(iii) Authentication of translated financial statements [Rule 10 of the Companies (Registration of 

Foreign Companies) Rules, 2014]:  

(1) All the documents required to be filed with the Registrar by the foreign companies shall be in 

English language and where any such document is not in English language, there shall be 

attached a translation thereof in English language duly certified to be correct in the manner 

given in these rules.  

(2) Where any such translation is made outside India, it shall be authenticated by the signature and 

the seal, if any, of: 

(a) the official having custody of the original; or  

(b) a Notary (Public) of the country (or part of the country) where the company is 

incorporated:  

Provided that where the company is incorporated in a country outside the Commonwealth, the 

signature or seal of the person so certifying shall be authenticated by a diplomatic or consular 

officer empowered under section 3 of the Diplomatic and Consular Officers (Oaths and Fees) Act, 

1948, or, where there is no such officer, by any of the officials mentioned in section 6, of the 

Commissioners of Oaths Act, 1889, or in any relevant Act for the said purpose. 

Note: Answer has been given in reference to part (i) of the question. Here, authentication is being 

considered to be asked of translated financial statements (from German language to English 

Language) as nothing is specified in the question. 

If considered as independent situation, then only the authentication of its financial statement 

can be answered according to the Companies (Registration of Foreign Companies) Rules, 2014. 

According to which every foreign company shall prepare financial statement of its Indian 

business operations in accordance with Schedule III or as near thereto as possible for each 

financial year including documents that are required to be annexed should be in accordance 

with Chapter IX i.e. Accounts of Companies. 

(iv)  As per Rule 8 of Companies (Registration of Foreign Companies) Rules, 2014, any document which 

any foreign company is required to deliver to the Registrar shall be delivered to the Registrar having 

jurisdiction over New Delhi. Hence documents cannot be submitted at the Registrar's office at 

Mumbai. 

Q.4 A company incorporated in France, with limited liability, established an office in Baroda, and started 

conducting business activity from its place of business. In compliance of Sec. 382 of the Companies Act, 

2013, it conspicuously exhibited a name board outside its office, with the name of the company in 

English in big block letters. In three days, the company received a notice from the Registrar stating that 

it had not properly complied with the requirements of Section 382 of the Companies Act, 2013.  

Mention the areas of lapses of the foreign company, which would be mentioned in the notice. 

[July 21 – Old syllabus (4 Marks)] 

Ans.: Display of name, etc., of foreign company - Sec. 382 

 Sec. 382 of the Companies Act, 2013, deals with the provisions relating to Display of name, etc., of 

foreign company. Accordingly: 

 Every foreign company shall conspicuously exhibit on the outside of every office or place where it 

carries on business in India, the name of the company and the country in which it is incorporated, in 

letters easily legible in English characters, and also in the characters of the language or one of the 

languages in general use in the locality in which the office or place is situate. 

 If the liability of the members of the company is limited, cause notice of that fact:  

(i) to be stated in every such prospectus issued and in all business letters, billheads, letter paper, 

notices, advertisements and other official publications of the company, in legible English 

characters; and  

(ii) to be conspicuously exhibited on the outside of every office or place where it carries on business 

in India, in legible English characters and also in legible characters of the language or one of the 

languages in general use in the locality in which the office or place is situated.  
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Conclusion: Based on the provisions of Sec. 382 of the Companies Act, 2013, as stated above, following 

are the lapses by the company:  

(i) The company has exhibited the name of the company in English but it has not displayed the name of 

the Country where it was incorporated. Further, it has not displayed both the facts in the local 

language or one of the languages in general use in the locality in which the office or place is situated 

i.e. Baroda.  

(ii) Further the company is one where the liability of members is limited. The fact that the members 

liability is limited has not been conspicuously exhibited on the outside of every office or place i.e. in 

Baroda, in legible English characters and also in legible characters of the language or one of the 

languages in general use in the locality i.e. Baroda. 

The above lapses would have given rise to the notice from the Registrar. 

 

Chapter 9: Miscellaneous Provisions  

 

Q.1 The Senior Ltd. has acquired 92% shareholding in the Junior Ltd. Both the companies are unlisted 

entities. Now, the Senior Ltd. wants to acquire the rest of 8% shareholding and accordingly informed 

the Junior Ltd. to buy the remaining shareholding.  

The Senior Ltd. wants to determine the price to be paid to the remaining equity shareholders. The price 

to be arrived shall be on the basis of the valuation for which the Senior Ltd. has appointed Mr. Sameer, 

a famous Chartered Accountant, who is also in the panel with the Income Tax Dept., to make out the 

valuation and determine the price to be paid to the remaining shareholders of the Junior Ltd.  

The Senior Ltd. also deposited an amount equal to the value of shares to be acquired by it in a separate 

bank account, operated by the Junior Ltd. However, all the remaining shareholders of the Junior Ltd. did 

not turned up to accept the price/offer.  

Based on the above facts, answer the following questions:  

(i) Evaluate on the validity of the valuation of the shares of the Junior Ltd. done by the Chartered 

Accountant. In the given circumstances, who is authorised to do valuation?  

(ii) A person who is already in the panel with the Income tax Dept, can do the valuation as required 

under the Companies Act, 2013?                                                          [MTP-Oct. 21] 

Ans.: (i) Eligibility to be appointed as Valuer:  

Sec. 236(2) of the Companies act, 2013 provides that the acquirer, person or group of persons u/s 

236(1) shall offer to the minority shareholders of the company for buying the equity shares held by 

such shareholders at a price determined on the basis of valuation by a registered valuer in accordance 

with such rules as may be prescribed. A Chartered Accountant is not authorised to do valuation until 

he is a registered as a valuers in accordance with the Sec. 247.  

Rule 3 of the Companies (Registered Valuers and Valuation) Rules, 2017 provides that eligibility, 

qualifications and registration of valuers. Accordingly, a person shall be eligible to be a registered 

valuer if he: 

(a) is a valuer member of a registered valuers organisation;  

(b) is recommended by the registered valuer’s organisation of which he is a valuer member for 

registration as a valuer;  

(c) has passed the valuation examination under rule 5 within 3 years preceding the date of making 

an application for registration under rule 6;  

(d) possesses the qualifications and experience as specified in rule 4;  

(e) is not a minor;  

(f) has not been declared to be of unsound mind;  

(g) is not an undischarged bankrupt, or has not applied to be adjudicated as a bankrupt;  
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(h) is a person resident in India;  

(i) has not been convicted by any competent court for an offence punishable with imprisonment for 

a term exceeding 6 months or for an offence of 5 years has not elapsed from the date of expiry of 

the sentence:  

(j) has not been levied a penalty u/s 271J of Income-tax Act, 1961 (43 of 1961) and time limit for 

filing appeal before Commissioner Appellate Tribunal, as the case may be, has expired, or such 

penalty has been confirmed by Income-tax Appellate Tribunal, and five years have and  

(k) is a fit and proper person.  

Conclusion: In the given case, the valuation has been done by a non-registered valuer, hence, the 

valuation done by the CA is not valid as per the provisions of the Companies Act, 2013. Since the 

valuation is not valid, the whole of the exercise/procedures as described in Sec. 236 is of no value/legal 

sanctity under the Companies Act, 2013.  

(ii) Sec. 247 of the Companies Act, 2013 and the Rules framed thereunder provides the detailed guidelines 

relating to the valuation to be done only by the registered valuer. A registered valuers is, who possess 

the requisite qualifications, passed the valuation examination and is registered by the IBBI to act as 

valuer.  

 Persons already in the panel of Income tax Department are not eligible to carry out the valuation as 

per the above specified requirement under the Companies Act, 2013. 

Q.2 Ariana Credit and Thrift (Nidhi) Ltd., was incorporated in December 2018 and want it to operate as a 

Nidhi Company. The company has established its registered office in Jaipur, Rajasthan.  

The company started its operations from the April 2019.  

The company’s main function was to collect deposits from its members on monthly basis and to lend the 

members in case of need. The company pays interest @10% p.a. on quarterly basis on the deposits and 

charge interest @12%. p.a. on monthly basis. The loan to its members is granted for the working capital 

of the business only and for which the member borrower has to give guarantee of two members, against 

whom no loan is outstanding.  

For the financial year ended on 31st March 2020, the company’s paid-up equity share capital was ₹ 15 

lakh and for the year ended on 31st March 2021, the capital remained as ₹ 15 lakh and reserves were ₹ 

5 lakh.  

Based on the captioned facts, answer the following questions:  

(i) What are the criteria for declaration of any company as Nidhi Company by the Central 

Government?  

(ii) For the year ended on 31st March 2021, company’s capital was ₹ 15 lakh and reserves were ₹ 5 

lakhs. How much deposit the company can accept from its member in the FY 2021-22? 

                                        [MTP-Oct. 21] 

Ans.: (i) Criteria for declaration of any company as Nidhi Company 

Criteria for declaration of a company as Nidhi Company is covered under the Nidhi Rules, 2014.   

Rule 4: Incorporation and incidental matters  

A Nidhi shall be a public company and shall have a minimum paid up equity share capital of ₹ 5 lakh. 

No Nidhi shall issue preference shares. If preference shares had been issued by a Nidhi before the 

commencement of this Act, such preference shares shall be redeemed in accordance with the terms of 

issue of such shares.  

No Nidhi shall have any object in its Memorandum of Association other than the object of cultivating 

the habit of thrift and savings amongst its members, receiving deposits from, and lending to, its 

members only, for their mutual benefit.  

Every “Nidhi” shall have the last words ‘Nidhi Limited’ as part of its name.  
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Rule 5: Requirements for Minimum Number of Members, Net Owned Fund etc.  

(a) Every Nidhi shall, within a period of one year from the date of its incorporation, ensure that it has  

(a) not less than 200 members;  

(b) net owned funds of ₹ 10 lakh or more;  

(c) unencumbered term deposits of not less than 10% of the outstanding deposits; and  

(d) ratio of net owned funds to deposits of not more than 1:20.  

(b) Within 90 days from the close of the first financial year after its incorporation and where 

applicable, the second financial year, Nidhi shall file a return of statutory compliances in Form 

NDH-1 along with prescribed fees with the Registrar duly certified by a CS in practice or a CA in 

practice or a CMA in practice.  

(c) If a Nidhi is not complying with clauses (a) or (d) of sub-rule (1) above, it shall within 30 days 

from the close of the first financial year, apply to the Regional Director in Form NDH-2 along with 

prescribed fees for extension of time and the Regional Director may consider the application and 

pass orders within 30 days of receipt of the application: 

Provided that the Regional Director may extend the period up to one year from the date of receipt 

of application.  

(d) If the failure to comply with sub-rule (1) of this rule extends beyond the second financial year, 

Nidhi shall not accept any further deposits from the commencement of the second financial year 

till it complies with the provisions contained in sub-rule (1) and gets itself declared u/s 406(1), 

besides being liable for penal consequences as provided in the Act.  

(ii) Acceptance of Deposits:  

 Rule 11 of the Nidhi Rules, 2014 deals with the acceptance of deposits by Nidhi’s. Accordingly, a Nidhi 

shall not accept deposits exceeding 20 times of its Net Owned Funds (NOF) as per its last audited 

financial statements.  

 The total NOF of the company is ₹ 20 lakhs. The company can accept deposits from its members not 

exceeding 20 times of the NOF i.e., up to ₹ 400 lakhs. 

Q.3 Jackpot Limited, a public limited company, with 7 Directors in the Board, had not filed annual returns 

and financial statements for 2 consecutive financial years. The Register after required formalities, 

entered the name of the company in the register maintained for dormant companies.  

One of the directors suggested that since, the company was now registered as a dormant company, the 

company need not have 7 directors and having one or maximum two directors would suffice. Following 

his advice, 5 directors resigned, and the company was left with only 2 directors. The existing two 

directors did not file any statement with the Registrar, regarding change of directors.  

Advise stating the provisions of Section 455, of the Companies Act, 2013, whether the reduction in the 

number of directors and not filing a statement with Registrar regarding change of Directors, is 

appropriate.                                     [July 21 – Old Syllabus (4 Marks)] 

Ans.: Provisions as to Dormant Company:  

 A dormant Company shall have such minimum number of directors, file such documents and pay such 

annual fee as may be prescribed to the Registrar to retain its dormant status in the Register and may 

become an active company on an application made in this behalf accompanied by such documents and 

fee as may be prescribed.  

 As per Rule 6 of the Companies (Miscellaneous) Rules, 2014, a dormant company shall have a minimum 

number of 3 directors in case of a public company, 2 directors in case of a private company and 1 

director in case of a One Person Company.  

 As per Rule 7 of the Companies (Miscellaneous) Rules, 2014, a dormant company shall also continue 

to file the return/returns and change in directors in the manner and within the time specified in the 

Act, or whenever the company allots any security to any person or whenever there is any change in the 

directors of the company.  

Conclusion: Reduction in the number of directors to 2 and not filing a statement with Registrar regarding 

change of Directors by Jackpot Limited is not appropriate. 
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Chapter 10: Adjudication and Special Court  

 

Q.1 The Central Government is contemplating trial of a certain offence committee by TT Limited under the 

Companies Act, 2013. The said offence is punishable with an imprisonment of two years or more and a 

police report on the facts of the case has been prepared. Further, the said offence can be charged under 

the Code of Criminal Procedure, 1973. In the given scenario, outline a legal note as to how the trial of 

offences would proceed for prosecution and the Court jurisdiction in which the trial of offences would 

take place?                                          [July 21 – New Syllabus (4 Marks)] 

Ans.: Trial of Offences under Companies Act, 2013: 

Provisions relating to trial of offences under Companies Act, 2013 are covered u/s 436 of Companies Act, 

2013. Accordingly,  

(i) All offences specified u/s 435(1) of Companies Act, 2013 shall be triable only by the Special Court 

established for the area in which the registered office of the company in relation to which the offence 

is committed. 

(ii) Where there are more Special Courts than one for such area, by such one of them as may be specified 

in this behalf by the High Court concerned. 

(iii) A Special Court may, upon perusal of the police report of the facts constituting an offence under this 

Act or upon a complaint in that behalf, take cognizance of that offence without the accused being 

committed to it for trial. 

(iv) When trying an offence under this Act, a Special Court may also try an offence other than an offence 

under this Act with which the accused may, under the Code of Criminal Procedure, 1973 be charged 

at the same trial. 

As per Sec. 435 of Companies Act, 2013, in case of offences punishable under this Act with imprisonment 

of 2 years or more, Special Court shall consist of a single judge holding office as Session Judge or Additional 

Session Judge. 

Q.2 Amar is a branch manager in Kismat Bank Ltd. During the course of recovery drive initiated by the Bank, 

Amar collected around 50 lakh rupees from the defaulters/non-performing accounts. He did not 

credited the amount so recovered, in the respective borrower’s loan account, but kept with himself. 

Later he absconded along with amount so collected. A FIR was lodged by the Bank and the police, after 

making intensive search, caught and arrested him. Chargesheet was issued and case was submitted in 

the court. 

Give the following answers in reference to the Companies Act, 2013:  

(i) In which category, cognizance or non-cognizance, the embezzlement of cash by Amar shall be 

treated?  

(ii) Non-cognizable offences are less serious than that of the cognizable offences. Do you agree? 

Substantiate your plea by differentiating between these two.  

(iii) Which offences, Special Court cannot deal with? Whether the said case can be dealt by the Special 

court.               [RTP-Nov. 21] 

Ans.: (i) Nature of offence related to embezzlement of cash:  

 Embezzlement of the cash and absconding is a cognizable offence which means a police officer can 

arrest such person without the warrant of the magistrate.  

(ii) Cognizable and Non-cognizable Offence:  

 “Cognizable offence” means an offence for which, and “cognizable case” means a case in which, a police 

officer may, in accordance with the First Schedule or under any other law for the time being in force, 

arrest without warrant.  
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 Non-Cognizable Offence: “Non-cognizable offence” means an offence for which, and “non-cognizable 

case” means a case in which, a police officer has no authority to arrest without warrant.  

 Cognizable offences are heinous crimes, whereas non-cognizable offences are not so serious. 

Cognizable offences encompass murder, rape, theft, kidnapping, counterfeiting, etc. whereas the, non-

cognizable offences include offences like forgery, cheating, assault, defamation and so forth. By having 

an overview of the definitions of cognizable and non-cognizable offences as stated above, it is clear that 

in the matter of cognizable offences, a police officer has authority to arrest any person without warrant, 

but in case of non-cognizable offences, policy office do not have such authority. Therefore, non-

cognizable offences are less serious than that of the cognizable offences.  

(iii) Offences which Special Court cannot deal with:  

 Sec. 435(1) provides that the C.G. may, for the purpose of providing speedy trial of offences under this 

Act, except u/s 452, by notification, establish or designate as many Special Courts as may be necessary.  

 Sec. 452 of the Companies Act, 2013 provides that if any officer or employee of a company: 

(a) wrongfully obtains possession of any property, including cash of the company; or  

(b) having any such property including cash in his possession, wrongfully withholds it or knowingly 

applies it for the purposes other than those expressed or directed in the articles and authorised 

by this Act,  

he shall, on the complaint of the company or of any member or creditor or contributory thereof, be 

punishable with fine which shall not be less than ₹ 1 lakh but which may extend to ₹ 5 lakh.  

Hence, as per the provisions of the Companies Act, 2013, the Special Court cannot deal with the matters 

on which Sec. 452 applies.  

In the given case, since the branch manager, after collecting the money from the borrowers, absconded, 

which comes under the purview of section 452, hence this matter shall not be dealt with by the Special 

Court. 

Q.3 Two groups of shareholders in a Company complained to the Registrar regarding the conduct and state 

of affairs of the company and accordingly, the proceedings of the case are before the Tribunal. Since the 

proceedings in the case is taking a long time, the shareholders approached you to advise alternative 

resolution of disputes outside the regulatory jurisdiction and also the time frame by which the 

proceedings can be completed. They also have a doubt that after hearing the final verdict, whether it 

will be binding on them and whether it can be referred to the next level of Court. You are requested to 

suitably advise as per the provisions of the Companies Act, 2013.              [July 21 – New Syllabus (5 Marks)] 

Ans.:  Alternative Resolution of Disputes outside the regulatory jurisdiction:  

In the given situation, parties may consider resolution of disputes through mediation. Provisions relating 

to mediation are covered u/s 442 of the Companies Act, 2013. In accordance with Sec. 442: 

 Any of the parties to the proceedings may, at any time during the proceedings before the C.G. or the 

Tribunal or the Appellate Tribunal, apply to the C.G. or the Tribunal or the Appellate Tribunal, as the 

case may be, in such form along with such fees as may be prescribed, for referring the matter 

pertaining to such proceedings to the Mediation and Conciliation Panel and the C.G. or Tribunal or the 

Appellate Tribunal, as the case may be, shall appoint one or more experts from the panel. 

 The Mediation and Conciliation Panel shall follow prescribed procedure and dispose of the matter 

referred to it within a period of 3 months from the date of such reference and forward its 

recommendations to the C.G. or the Tribunal or the Appellate Tribunal, as the case may be. 

 Any party aggrieved by the recommendation of the Mediation and Conciliation Panel may file 

objections to the C.G. or the Tribunal or the Appellate Tribunal, as the case may be. 

Conclusion: Shareholders can apply to the Mediation and Conciliation Panel. Further, after the hearing 

of the final verdict, the group of shareholders may file objections to the Central Government or the 

Tribunal or the Appellate Tribunal, as the case may be. 
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Chapter 11: NCLT and NCLAT  

 

Q.1 Dissatisfied with the decision of the NCLT, Rana had filed an appeal before the Appellate Tribunal, which 

was also turned down. Advise him on further course of action to be taken.   

[July 21 – Old Syllabus (4 Marks)] 

Ans.: Appeal to Supreme Court  

 As per Sec. 423 of the Companies Act, 2013, any person aggrieved by any order of the Appellate Tribunal 

may file an appeal to the Supreme Court within 60 days from the date of receipt of the order of the 

Appellate Tribunal to him on any question of law arising out of such order.  

 The Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing 

the appeal within the said period, allow it to be filed within a further period not exceeding 60 days.  

 It is to be noted that it is solely at the discretion of the Supreme Court whether to provide an extension 

or not by such number of days which shall however not exceed 60 days.  

 Hence, Rana can follow the above procedure when his appeal has turned down by Appellate Tribunal. 

 

Chapter 12: Corporate Secretarial Practice  

 

Q.1 Draft a Board resolution for approval of investment in equity shares by Speed Cycles Limited in Brakes 

and Gears Limited.                                       [July 21 – Old Syllabus (4 Marks), MTP-Nov. 21] 

Ans.: Specimen Board Resolution: Investment in Equity Shares  

 Resolution passed at the meeting of the board of directors of Speed Cycles Limited held at its registered 

office situated at ________ on ______ (day) at _____ A.M. “Resolved unanimously that pursuant to provisions of 

Section 186(2) of the Companies Act, 2013, the company be and is hereby authorized to invest in _____ 

equity shares of ₹ ____ each of Brakes and Gears Limited, the investment in addition to other investments 

made to date in the aggregate being within the limits prescribed under the said section.”  

 “Resolved further that Mr. ……...…., the Managing Director of the Company be and is hereby authorised on 

behalf of the Board to sign /execute the necessary documents in this connection.”  

 

Chapter 14: SEBI Act, 1992 and SEBI (LODR) Regulations, 2015  

 

Q.1 The Board of SEBI is managed by its members. The Chairman Mr. A aged 65, has just completed his three 

year term of office and his office has become vacant. The Union Government is of the opinion that Mr. A 

is a person with specialized knowledge in the areas of law, finance, economics and appoints him as 

Chairman for another period of 3 years.  

(i) Discuss the validity of the above appointment under section 5 of SEBI Act, 1992.  

(ii) The Board of SEBl at its meeting, passed a resolution altering the bye laws of one of the member 

stock exchanges. The stock exchange refused to accept the alteration on the ground that the 

appointment of one of the directors in the Board, was defective. Explain whether the contention of 

the stock exchange is right.                  [July 21 – Old syllabus (6 Marks)] 

Ans.: (i)  Term of Office:  

As per Sec. 5 of the SEBI Act, 1992 and the Rules framed thereunder, the Chairman may hold office 

for a period of 5 years subject to the maximum age limit of 65 years and can be re-appointed by the 

Central Government.  

In the instant case, the appointment of Mr. A as the Chairman to the Board of SEBI by Union 

Government is not valid as Mr. A is of 65 years.  
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(ii)  Vacancies, etc., not to invalidate proceedings of the Board  

 As per Sec. 8 of the SEBI Act, 1992, the following reasons shall not invalidate any act or proceeding of 

the Board:  

(a) any defect in the constitution of the Board  

(b) in the appointment of any person or member of the Board  

(c) any irregularity in the procedure of the Board not affecting the merits of the case. 

In accordance with these provisions, the passing of the resolution altering the byelaws of the Stock 

Exchange by SEBI is valid, even though, the appointment of one of the directors of the Board is invalid.  

Conclusion: Contention of stock exchange regarding refusal to accept the alteration on the ground 

that the appointment of one of the directors in Board was defective is not right. 

Q.2 SEBI had ordered investigation into the affairs of a stock broking company, Rivori Securities Ltd. for 

alleged unauthorized trading and during the investigation, it passed an attachment order of two out of 

five bank accounts of the company on 20th April, 2021, which were involved in the violation of 

provisions of the SEBI Act, 1992, after recording the reasons for the same.  

After passing the attachment order, opportunity of being heard was given to the company and the 

confirmation order for such attachment was obtained from Special Court on 5th July, 2021. The 

investigation got completed on 10th August, 2021 and consequently the two bank accounts were 

released. Also, the Investigating Authority returned the books of the company after informing the Judge 

of a Designated Court.  

In the context of aforesaid case scenario, please answer to the following question: 

(i) Whether it can be said that there was proper attachment of banks accounts of Rivori Securities Ltd. 

by the SEBI?  

(ii) Due to what reason, the Investigating Authority would be required to have informed the Judge of the 

Designated Court while returning the books of Rivori Securities Ltd.?                                  [MTP-Nov. 21] 

Ans.: (i) Powers of SEBI w.r.t. matters under inquiry or investigation: 

 As per Sec. 11(4) of the SEBI Act, 1992, the Board may, by an order, for reasons to be recorded in 

writing, in the interest of investors or securities market, either pending investigation or inquiry or 

on completion of such investigation or inquiry, attach, for a period not exceeding 90 days, bank 

accounts or other property of any intermediary or any person associated with the securities market 

in any manner involved in violation of any of the provisions of this Act, or the rules or the regulations 

made thereunder:  

Provided that the Board shall, within 90 days of the said attachment, obtain confirmation of the said 

attachment from the Special Court, established u/s 26A, having jurisdiction and on such 

confirmation, such attachment shall continue during the pendency of the aforesaid proceedings and 

on conclusion of the said proceedings, the provisions of Sec. 28A shall apply:  

Provided further that only property, bank account or accounts or any transaction entered therein, 

so far as it relates to the proceeds actually involved in violation of any of the provisions of this Act, 

or the rules or the regulations made thereunder shall be allowed to be attached.  

Provided further that the Board shall, either before or after passing such orders, give an opportunity 

of hearing to such intermediaries or persons concerned.  

 In the given case, SEBI passed the attachment order on 20th April, 2021 after recording the reasons 

for the same. Also, after passing such order, an opportunity of being heard was giving to the 

company. The confirmation order for such attachment was obtained from Special Court on 5th July, 

2021 i.e. within 90 days from passing the attachment order. Further, only such bank accounts were 

attached which were involved in the violation of provisions of the SEBI Act, 1992 and such 

attachment was continued till the conclusion of the investigation proceedings. 

Conclusion: There was proper attachment of banks accounts of Rivori Securities Ltd. by the SEBI as all 

the requirements with respect to such attachment appeared to be fulfilled. 
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(ii)  The Investigating Authority would have made an application to the Judge of the Designated Court for 

seizing the books of Rivori Securities Ltd. as per Sec. 11C of the SEBI Act, 1992, and further as per the 

said section, the books seized can be kept in the custody by the Investigating Authority till the 

conclusion of the investigation and thereafter it shall return the same to the company and inform the 

Judge of the Designated Court of such return.  

 Thus, due to the aforesaid reason, the Investigating Authority would be required to have informed the 

Judge of the Designated Court while returning the books of Rivori Securities Ltd. 

Q.3 Mr. Kapoor, a market intermediary was found alleged to have violated certain conditions under the 

provisions of the SEBI Act, 1992. The SEBI is contemplating action on the intermediary and asked for 

submission of certain details. Mr. Kapoor submitted the required details with a full and true disclosure 

in respect of the alleged violation and the Central Government wants to grant him immunity in the said 

circumstances. SEBI is however of the view that immunity cannot be granted and wants to prosecute Mr. 

Kapoor by carrying out an investigation. Examine as to how the matter will be resolved under the 

provisions of the SEBI Act, 1992?     [July 21 – New Syllabus (4 Marks); MTP-Nov. 21] 

Ans.: C.G. Powers to grant immunity:  

 As per Sec. 24B of SEBI Act, 1992, the C.G. may,  on recommendation by the  Board,  if  the C.G. is satisfied, 

that any person, who is  alleged to have violated any of the provisions of this  Act  or the rules or the 

regulations made thereunder, has made a full and  true  disclosure  in respect of the alleged violation, 

grant to such person, subject to such conditions as  it  may  think  fit  to  impose, immunity from 

prosecution for any offence under this Act, or the rules  or  the  regulations made thereunder or also 

from the imposition of any penalty under this Act with respect to the alleged violation: 

Provided that no such immunity shall be granted by the C.G. in cases where the proceedings for the 

prosecution for any such offence have been instituted before the date of receipt of application for grant 

of such immunity. 

 Recommendation of the Board shall not be binding upon the Central Government. 

 In the given case, Mr. Kapoor, a market intermediary, submitted the required details with a full and true 

disclosure in respect of the alleged violation and the C.G. wants to grant him immunity. SEBI is however 

of the view that immunity cannot be granted and wants to prosecute Mr. Kapoor by carrying out an 

investigation. 

Conclusion: Based on the above-mentioned provisions it can be concluded that the C.G. cannot grant 

immunity to Mr. Kapoor, in the circumstances provided in the question. Recommendation of SEBI is 

required to grant immunity. Moreover, such recommendation shall not be binding upon the C.G.  

Q.4 Mr. Vasumadan Lal, one of the directors of Florence Shares (P) Ltd., was found to be guilty of 

contravention under the SEBI Act, 1992, under section 27 and was imposed a penalty of ₹ 70 lakhs vide 

order of SEBI dated 14th April, 2021. SEBI issued notice to Mr. Vasumadan for paying the penalty amount 

but he refrained from doing so and unfortunately, he passed away on 25th May, 2021 without paying 

the penalty amount.  

 His estate worth ₹ 60 lakhs was inherited by his son, Mr. Rajgopal Lal, which included a property worth 

₹ 25 lakhs which was mortgaged by him for taking a bank loan. Recovery proceedings under section 28A 

were initiated against Mr. Rajgopal by the Recovery Officer for recovering the penalty amount payable 

by Mr. Vasumadan.  

In the context of aforesaid case-scenario, please answer to the following questions: 

(i) Whether it was valid to initiate the recovery proceedings against Mr. Rajgopal?  

(ii) What shall be the liability of Mr. Rajgopal in such recovery proceedings?                       [MTP-Oct. 21] 

Ans.: (i)  Continuance of Proceedings against legal representative:  

As per Sec. 28B of the SEBI Act, 1992, where a person dies, his legal representative shall be liable to 

pay any sum which the deceased would have been liable to pay, if he had not died, in the like manner 

and to the same extent as the deceased:  
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Provided that, in case of any penalty payable under this Act, a legal representative shall be liable only 

in case the penalty has been imposed before the death of the deceased person.  

For this purpose, any proceeding for disgorgement, refund or an action for recovery before the 

Recovery Officer under this Act, except a proceeding for levy of penalty, which could have been 

initiated against the deceased if he had survived, may be initiated against the legal representative and 

all the provisions of this Act shall apply accordingly.  

In the instant case, penalty of ₹ 70 lakhs was imposed on Mr. Vasumadan Lal vide order of SEBI dated 

14th April, 2021, and he passed away on 25th May, 2021. So, the penalty had been imposed before 

his death. Further, he had refrained from paying the penalty for which recovery proceedings could 

have been initiated against him by the Recovery Officer but as he passed away because of which as 

per Sec. 28B, as aforesaid, such recovery proceedings might be initiated against his legal 

representative and all the provisions of the SEBI Act, 1992, would apply accordingly.  

Mr. Rajgopal Lal would be considered as the legal representative of Mr. Vasumadan as he inherited 

his estate.  

Conclusion: It was valid for the Recovery Officer to initiate the recovery proceedings against Mr. 

Rajgopal as per section 28B of the SEBI Act, 1992.  

(ii)  Liability of Mr. Rajgopal in recovery proceedings: 

 As per Sec. 28B of the SEBI Act, 1992, every legal representative shall be personally liable for any 

sum payable by him in his capacity as legal representative if, while his liability for such sum 

remains undischarged, he creates a charge on or disposes of or parts with any assets of the estate 

of the deceased, which are in, or may come into, his possession, but such liability shall be limited 

to the value of the asset so charged, disposed of or parted with.  

 The liability of a legal representative under this section shall be limited to the extent to which the 

estate of the deceased is capable of meeting the liability.  

 Though the penalty amount recoverable is ₹ 70 lakhs but the amount that would be recovered 

from Mr. Rajgopal shall be limited to the extent to which the estate of the deceased was capable 

of meeting the liability i.e. to the extent of ₹ 60 lakhs. However, the said estate included a property 

of ₹ 25 lakhs which was mortgaged by Mr. Rajgopal for taking a bank loan. 

 Conclusion: For paying the sum of ₹ 25 lakhs, Mr. Rajgopal would be personally liable as he has created 

a charge in the property included in the estate and the remaining amount i.e. ₹ 35 lakhs     (₹ 60 lakhs - 

₹ 25 lakhs) would be required to be paid by him from the charge free assets of the estate. 

Q.5 Superb manufacturing Ltd. was incorporated in January, 2021. In the month of May 2021, it came out 

with its first IPO. The company’s shares were listed on the two recognised stock exchange after 

successful completion of the IPO and allotment of equity shares made to the investors.  

There are 14 directors in the BoD, out of which one is woman director, whereas the Chairperson is a 

non-executive director.  

Based on the stated facts in the light of the relevant law, evaluate the given situations:  

(i) After listing of the shares, the total number of directors on the Board are 14 including a woman 

director. What shall be the required number of independent directors in the company?  

(ii) If the Board of directors do not have regular non-executive director, then what shall be the 

required number of independent directors in the Board?                            [MTP-Oct. 21; RTP-Nov. 21] 

Ans.: Composition of Board of Directors: 

(i) As per Regulation 17 of the SEBI (LODR) Regulations, 2015, the composition of board of directors of 

the listed entity shall be as follows:  

(a) Board of Directors shall have an optimum combination of executive and nonexecutive directors 

with at least one woman director and not less than 50% of the board of directors shall comprise 

of non-executive directors;  

(b) where the chairperson of the Board of Directors is a non-executive director, at least 1/3rd of the 

Board of Directors shall comprise of independent directors and where the listed entity does not 

Downloaded From www.castudynotes.com

Downloaded From www.castudynotes.com



CA Final – Corporate and Economic Laws (Academic Updates for May 2022 Exams)       Compiled by: Pankaj Garg 

©Pankaj Garg                                                  www.altclasses.in Page 45 

have a regular non-executive chairperson, at least half of the board of directors shall comprise 

of independent directors. Any fraction in number, shall be rounded off to the nearest number.  

Conclusion: In the given case, company has 14 directors, 1/3rd of 14 comes to 4.66, rounded off to 

5. So at least 5 independent directors should be there.  

(ii)  If the Board of directors do not have regular non-executive director, then at least half of the board of 

directors shall comprise of independent directors. One-half of 14 comes to 7. So at least 7 independent 

directors should be there. 

 

Chapter 15: FEMA, 1999  

 

Q.1 Molly had resided in India for 182 days in the financial year 2018-19. She went to UK on 1st April, 2019 

and returned to India on 1st July, 2020 on an employment contract in India for a year. She completed 

her contract and immediately left India.  

Under section 2(v) of FEMA 1999, determine the residential status of Molly for the financial years:  

(i) 2019-20  

(ii) 2020-21.                                      [July 21 – Old Syllabus (4 Marks)] 

Ans.: Determination of residential Status: 

 As per Sec. 2(v) of the FEMA, 1999, “Person Resident in India” means a person residing in India for 

more than 182 days during the course of the preceding financial year but does not include: 

(A) a person who has gone out of India or who stays outside India:  

(a) for or on taking up employment outside India, or  

(b) for carrying on outside India a business or vocation outside India, or  

(c) for any other purpose, in such circumstances as would indicate his intention to stay outside 

India for an uncertain period;  

(B) a person who has come to or stays in India, in either case, otherwise than:  

(a) for or on taking up employment in India, or  

(b) for carrying on in India a business or vocation in India, or  

(c) for any other purpose, in such circumstances as would indicate his intention to stay in India 

for an uncertain period;  

 In accordance with the above definition, Residential status of Molly for the financial years will be as 

follows:  

(i) For FY 2019-20: As in the preceding year 2018-19, Molly resided for 182 days which is not in 

compliance with the requirement of number of days of her stay (for more than 182 days). Here, 

residential status of Molly is Person resident outside India.  

(ii) For FY 2020-21: In the preceding year 2019-20, Molly has not resided in India as she went to UK 

on 1st April 2019 and returned on 1st July 2020. In this case also, the residential status of Molly is 

a person resident outside India. 

Q.2 The Adjudicating authority under FEMA Act, 1999 based on the complaints received in writing from the 

officer authorized by the Central Government, had issued show cause notice to following persons 

accused of committing contravention under the Act, to show cause as to why an inquiry should not be 

held against them as follows: 

Notice issued 

to whom 

Alleged contravention prescribed in the show-

cause notice issued 

Reply by the accused person 

to the show cause notice 

Global 

Shipping Ltd. 

Made remittance for membership of P & I club 

without taking the requisite approval 

The amount for the same was 

remitted through the RFC 

Account and EEFC Account, 

respectively, for which no 

approval was required. 
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Siphonic Ltd. Made remittance of $ 1,10,000 to BMT Inc., a US 

company, without taking requisite approval, as 

reimbursement of pre-incorporation expenses 

incurred for setting up the company by 

bringing investment of ₹ 18 crore into India. (1 

USD = ₹ 75) 

Such remittance does not 

exceed the limit as specified, 

so, no approval was required. 

In the context of aforesaid case-scenario, examine in the lights of the provisions of the FEMA Act, 1999 

and its rules & regulations, the validity of the contentions made by the aforesaid persons? [MTP-Oct. 21] 

Ans.: Validity of Current Account Transactions:  

(i) Global Shipping Ltd.:  

 As per Rule 4 read with the Schedule II of the Foreign Exchange Management (Current Account 

Transactions) Rules, 2000, for making remittance for membership of P & I Club, prior approval of 

Ministry of Finance (Insurance Division) is required to be taken.  

 No approval is required where any remittance has to be made for the transactions listed in 

Schedule II from an RFC account and EEFC account, respectively.  

 However, if payment has to be made for remittance for membership of P & I, approval is required 

even if payment is from EEFC account.  

 Here, Global Shipping Ltd. was required to take approval of the Ministry of Finance (Insurance 

Division) for making the remittance through EEFC account and in case of RFC account only, no 

approval was required. Thus, its contention is partially invalid.  

(ii) Siphonic Ltd.: 

 As per Rule 5 read with the Schedule III of the Foreign Exchange Management (Current Account 

Transactions) Rules, 2000, for remittances exceeding 5% of investment brought into India or USD 

100,000 whichever is higher, by an entity in India by way of reimbursement of pre-incorporation 

expenses, prior approval of the RBI shall be required.  

 Here, Siphonic Ltd. made remittance of $ 1,10,000 equivalent to ₹ 82.5 lakhs (1 USD = ₹ 75) to BMT 

Inc., a US company, as reimbursement of pre-incorporation expenses for bringing investment of ₹ 

18 crore into India. So, the amount remitted comes to approximately 4.58% (₹ 82.5 lakhs/₹ 1800 

lakhs) of the investment made into India which is lesser than the prescribed limit of 5%. However, 

as it exceeds $ 1,00,000 and so approval was required irrespective of whether the amount 

remitted exceeds 5% of the investment or not.  

Thus, the contention of Siphonic Ltd. is invalid. 

Q.3 Mr. Joe, a resident in India had obtained an External Commercial Borrowing of $ 25,000 from a foreign 

lender on a collateral charge of his residential property in India. Mr. Joe, however, could not repay the 

loan and the lender prefers the property charged to be sold in India to any person (resident in India or 

not) and repatriate the same proceeds to him. You are required to provide the correct legal position to 

the above situation in the light of the provisions of the Foreign Exchange Management Act, 1999 and 

Rules made thereunder.                   [July 21 – New Syllabus (4 Marks)] 

Ans.: Enforcement of charge created under ECB:  

 As per the ECB Framework, AD Category I banks are permitted to allow creation of charge on immovable 

assets, movable assets, financial securities and issue of corporate and/or personal guarantees in favour 

of overseas lender/security trustee, to secure the ECB to be raised/raised by the borrower.  

 As per Master Circular issued by the RBI on External Commercial Borrowing (ECB) guidelines, creation 

of charge on assets during the currency of the ECB shall be subject to the following: 

 Security shall be subject to provisions contained in the Foreign Exchange Management (Acquisition 

and Transfer of Immovable Property in India) Regulations, 2017, as amended from time to time. 
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 The permission should not be construed as a permission to acquire immovable asset (property) in 

India, by the overseas lender/ security trustee. 

 In the event of enforcement / invocation of the charge, the immovable asset/ property will have to be 

sold only to a person resident in India and the sale proceeds shall be repatriated to liquidate the 

outstanding ECB. 

Conclusion: Property charged can be sold only to a person resident in and the sale proceeds shall be 

repatriated to liquidate the outstanding ECB. 

Q.4 Ice Slash (P) Ltd. had taken an INR denominated ECB of ₹ 10 crore from HBSG Bank, a designated AD 

Category-I bank. It had last filed its Form ECB 2 Return on 5th April, 2019. The bank had send over 10 

remainders vide emails during the past 9 quarters to the company to file Form ECB 2 for the month of 

April, 2019 and thereafter but there has been no response from either the entity or its directors till date. 

Also, the company had not submitted Statutory Auditor’s Certificate with respect to ECB transactions for 

F.Y. 2019-20 and F.Y. 2020-21, respectively. During the visit by the officials of the HBSG Bank at the 

registered office address of Ice Slash (P) Ltd., it was found inoperative. Accordingly, HBSG bank filed 

form ECB 2 Return without certification from Ice Slash (P) Ltd. with ‘UNTRACEABLE ENTITY’ written in 

bold on top. The amount outstanding from the company at that time was ₹ 2 crore.  

In the context of aforesaid case-scenario, please answer to the following questions:  

(i) Whether HBSG Bank can be considered to have validly treated Ice Slash (P) Ltd. as an ‘untraceable 

entity’?  

(ii) How the outstanding amount of ₹ 2 crore shall be treated and what other actions would be taken in 

respect of Ice Slash (P) Ltd.?                                           [MTP-Nov. 21] 

Ans.: Standard Operating Procedure (SOP) for Untraceable Entities in ECB Framework:  

(i) Under the ECB framework, any borrower who has raised ECB will be treated as ‘untraceable entity’, 

if entity/auditor(s)/director(s)/promoter(s) of entity are not reachable/responsive/reply in 

negative over email/letters/phone for a period of not less than 2 quarters with documented 

communication/ reminders numbering 6 or more and it fulfills both of the following conditions: 

(a) Entity not found to be operative at the registered office address as per records available with the 

AD Bank or not found to be operative during the visit by the officials of the AD Bank or any other 

agencies authorised by the AD bank for the purpose;  

(b) Entities have not submitted Statutory Auditor’s Certificate for last 2 years or more.  

Ice Slash (P) Ltd. or its directors have not responded to over 10 remainders made by HBSG Bank 

during the past 9 quarters for filing returns and had not submitted Statutory Auditor’s Certificate for 

F.Y. 2019-20 and F.Y. 2020-21, respectively. Also, the company was found inoperative by the officials 

of the HBSG Bank. 

Thus, HBSG Bank can be considered to have validly treated Ice Slash (P) Ltd. as an ‘untraceable entity’ 

as all the conditions with respect to the same had been satisfied in the case of it.  

(ii) Under the ECB framework, in respect of ‘untraceable entities’, the outstanding amount will be treated 

as written-off from external debt liability of the country but may be retained by the lender in its books 

for recovery through judicial/ non-judicial means. 

Thus, the outstanding amount of ₹ 2 crore shall be written-off from the external debt liability of the 

country and it might be retained by the HBSG Bank for recovery.  

Other actions that would be taken in respect of Ice Slash (P) Ltd. are as follows: 

(a) No fresh ECB application by Ice Slash (P) Ltd. should be examined/processed by the AD bank;  

(b) Directorate of Enforcement should be informed about Ice Slash (P) Ltd. being designated as 

‘UNTRACEABLE ENTITY’; and 

(c) No inward remittance or debt servicing will be permitted under auto route for Ice Slash (P) Ltd. 
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Chapter 17: PMLA, 2002  

 

Q.1 Mr. D was given an offer by the Company vendor, Mr. TR that if he discloses him confidential data of the 

Company HNI Ltd. in which he was working as an Accounts Executive, Mr. TR will pay him a huge sum of 

money. Mr. D accessed the computer of his Executive Director and passed on the confidential 

information of Company to Mr. TR in return of huge sum of money. Examine and analyse the situation 

and conclude whether Mr. D will be held liable under the Prevention of Money Laundering Act, 2002? 

                        [July 21 – New Syllabus (3 Marks), MTP-Nov. 21] 

Ans.: Punishment for Money laundering: 

 As per Sec. 4 of the PMLA, 2002, whoever commits the offence of money-laundering shall be punishable 

with rigorous imprisonment for a term which shall not be less than 3 years but which may extend to 7 

years and shall also be liable to fine.  

 In the instant case, Mr. D, the Accounts Executive of HNI Ltd. accessed the computer of his Executive 

Director and passed on the confidential information of the company to Mr. TR in return of huge sum of 

money which is an offence as per Sec. 3 of the PMLA, 2002.  

 This is a Schedule Offence covered under Part A.  

Conclusion: Mr. D shall be punishable with rigorous imprisonment for a term which shall not be less than 

3 years but which may extend to 7 years and shall also be liable to fine. 

Q.2 Sabina took a flat on rent from Kishori Lal in Mumbai introducing that she is engaged in the business of 

trading of commodities and goods used to be transported from Chittorgarh-Rajasthan to Mumbai. In 

fact, Sabina was involved in trading of opium. Different persons used to visit her flat in odd hours either 

for selling or purchasing of the opium. Gradually Kishori Lal understood what is going on in the name of 

trading of commodities, but Sabina paid ₹ 1 lakh to Kishori Lal and promised to pay every month in 

addition to the rent and not to disclose the matter to anyone.  

This activity came in to radar of the Narcotics Dept, and it sent a bogus customer to her flat. After 

finalisation of the deal, the bogus customer gave a miss call to his team and the Dept. caught red handed 

Sabina. Around 100 kg of opium was found in her possession and cash of around ₹ 100 lakhs. From the 

Sabina’s possession 5 property related documents were also found. When the sources of the purchase 

value were interrogated from Sabina, she was unable able to give any satisfactory respond.  

Based on the above facts, answer the following questions:  

(i) Whether the business of trading of opium comes within the ambit of Prevention of Money 

Laundering Act, 2002.  

(ii) Whether Kishori Lal can also be made culprit in the case.                        [MTP-Oct. 21] 

Ans.: Offences under PMLA, 2002: 

(i) Trading of Opium:  

 Sec. 3 of PMLA, 2002 deals with the offence of money-laundering. It provides that whosoever 

directly or indirectly attempts to indulge or knowingly assists or knowingly is a party or is actually 

involved in any process or activity connected with the proceeds of crime including its concealment, 

possession, acquisition or use and projecting or claiming it as untainted property shall be guilty of 

offence of money-laundering.  

 It is clarified that a person shall be guilty of offence of money-laundering if such person is found to 

have directly or indirectly attempted to indulge or knowingly assisted or knowingly is a party or is 

actually involved in one or more of the following processes or activities connected with proceeds of 

crime, namely: (a) concealment; or (b) possession; or (c) acquisition; or (d) use; or (e) projecting as 

untainted property; or (f) claiming as untainted property, in any manner whatsoever;  

 Process or activity connected with proceeds of crime is a continuing activity and continues till such 

time a person is directly or indirectly enjoying the proceeds of crime by its concealment or 

possession or acquisition or use or projecting it as untainted property or claiming it as untainted 

property in any manner whatsoever.  
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 Paragraph 2 of Part A of the Schedule of the PMLA, 2002 lists out the offences under the Narcotic 

Drugs and Psychotropic Substances Act, 1985 (Contravention in relation to prepared opium) 

Conclusion: In the given case, Sabina was involved in the process or activity connected with the 

proceeds of crime (i.e. trading of opium) which comes within the ambit of money laundering.  

(ii) Persons deemed to be guity of offences under PMLA, 2002: 

 Definition of the money laundering as given in Sec. 3 provides that whosoever directly or 

indirectly attempts to indulge or knowingly assists or knowingly is a party or is actually involved 

in any process or activity connected with the proceeds of crime including its concealment, 

possession, acquisition or use and projecting or claiming it as untainted property shall be guilty 

of offence of money-laundering.  

 When Kishori Lal came to know that Sabina is engaged in the trading of opium, he should have 

secretly inform to the Police/Narcotics Dept. But instead of informing to the law enforcing 

agencies, he received a hand-some amount from Sabina for keeping silence over the matter.  

 Conclusion: Mr. Kishori Lal was indirectly assisting in the happening of the crime, hence he is also an 

accused person. 

Q.3 Sudip of Jaipur was posted as Tehsildar in a Tehsil Headquarter near Jaipur. After a year of his joining 

he purchased a ready built house in Jaipur in the name of his wife. He ostensibly shown the business 

income of his wife and availed loan of 90% of the value of house from a bank and also gave a guarantee 

of house loan. The Bank in this case, did not ensured the business activity of his wife, (address of 

business place, Income tax Return filed, how long she is doing business etc.) and solely relying that Sudip 

is giving the guarantee, it sanctioned the loan. After availing the loan, he continued to deposit some 

amount in the house loan account of his wife, regularly (apart from the EMI) and within a year, 

liquidated the loan account. One of the employee in his office made compliant to ED of taking of 

bribe/commission by him on regular basis and so liquidating the account in just a year. Examine 

whether Sudip was involved in the money laundering activity in the light of the given facts.              

    [RTP-Nov. 21] 

Ans.: Offences under PMLA, 2002: 

 As per the Sec. 3 of the PMLA, 2002, whosoever directly or indirectly attempts to indulge or knowingly 

assists or knowingly is a party or is actually involved in any process or activity connected with the 

proceeds of crime including its concealment, possession, acquisition or use and projecting or claiming 

it as untainted property shall be guilty of offence of money laundering.  

 The process or activity connected with proceeds of crime is a continuing activity and continues till such 

time a person is directly or indirectly enjoying the proceeds of crime by its concealment or possession 

or acquisition or use or projecting it as untainted property or claiming it as untainted property in any 

manner whatsoever.  

 As per Sec. 2(1)(u) “proceeds of crime” means any property derived or obtained, directly or indirectly, 

by any person as a result of criminal activity relating to a scheduled offence or the value of any such 

property or where such property is taken or held outside the country, then the property equivalent in 

value held within the country or abroad. 

 As per Sec. 2(1)(y) “scheduled offence” means Scheduled offence means the offences specified under 

Part A, Part B and Part C of the Schedule. Part A of the Schedule covers the offences under the 

Prevention of Corruption Act, 1988, Sec. 7 of which covers the offence relating to public servant being 

bribed.  

Conclusion: Based on the above stated provisions, it can be concluded that the act of Sudip is a case of 

money laundering i.e. converting of black income earned through bribe and efforts in converting it into 

white money and raising the house loan in the name of wife. 

Q.4 The declared suspect, Mr. SP, was facing charges under the Prevention of Money Laundering Act, 2002. 

Mr. SP died in the midst of the proceedings. What shall happen to the confiscated property under the Act 

and whether a claimant with a legitimate interest in the property who suffered a loss, is entitled for 

claims.        [July 21 – New Syllabus (3 Marks), MTP-Nov. 21] 
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Ans.: Incomplete Trial and restoration of confiscated property:  

 As per Sec. 8(7) of the PMLA, 2002, where the trial under this Act cannot be conducted by reason of the 

death of the accused, the Special Court shall, on an application moved by the Director or a person 

claiming to be entitled to possession of a property, pass appropriate orders regarding confiscation or 

release of the property, as the case may be, involved in the offence of money-laundering after having 

regard to the material before it. 

 As per Sec. 8(8) of the PMLA, 2002, where a property stands confiscated to the C.G., the Special Court, 

in prescribed manner, may also direct the C.G. to restore such confiscated property or part thereof of a 

claimant with a legitimate interest in the property, who may have suffered a quantifiable loss as a result 

of the offence of money laundering.  

 Special Court shall not consider such claim unless it is satisfied that the claimant has acted in good faith 

and has suffered the loss despite having taken all reasonable precautions and is not involved in the 

offence of money laundering. 

 Special Court may, if it thinks fit, consider the claim of the claimant for the purposes of restoration of 

such properties during the trial of the case in such manner as may be prescribed.  

Conclusion: Based on the above stated provisions, a claimant with a legitimate interest in the property 

and suffered a loss is entitled for claim. 

Q.5 Rajan had filed an appeal before the Appellate Tribunal regarding unlawful attachment of one of his 

properties. The Bench, which was handling the appeal, consisted of 2 members, and both the members 

were divided in their opinion, on the decision. The matter was referred to a third member of the 

Appellate Tribunal who gave his opinion. Between the three, the majority decision was that the 

attachment of Rajan's property was lawful and enforceable. Rajan contended that when the Bench was 

divided in its opinion, the matter should be decided by the Chairman, with his casting vote and not by 

any other member of the Appellate Tribunal, and so the decision was not tenable. State with the reasons 

whether Rajan's contention is right, under the provisions of Section 38 of the Prevention of Money 

Laundering Act, 2002.                                                                                   [July 21 – Old Syllabus (3 Marks)] 

Ans.: Decision to be by majority (Sec. 38): 

 As per Sec. 38 of the PMLA, 2002, if the Members of a Bench consisting of two Members differ in opinion 

on any point, they shall state the point or points on which they differ, and make a reference to the 

Chairman who shall either hear the point or points himself or refer the case for hearing on such point 

or points by third Member of the Appellate Tribunal and such point or points shall be decided according 

to the opinion of the majority of the Members of the Appellate Tribunal who have heard the case, 

including those who first heard it.  

 In the given question, the decision regarding attachment of Rajan’s property was taken by a majority 

decision (total 3 members: two original members + the third member to whom the matter was 

referred).  

Conclusion: The contention of Rajan that since the original bench was divided in its opinion, the matter 

ought to be decided by the Chairman, is invalid. 

 

Chapter 18: FCRA, 2010  

 

Q.1 Mr. Robin has received foreign contribution under the Foreign Contribution Regulation Act, 2010 

(FCRA) and wants to utilize the amount for the administrative purposes and also to make investment in 

Gold Deposit Scheme of a private entity. Advise Mr. Robin in the light of the provisions of the FCRA, 2010. 

                                      [July 21 (3 Marks)] 

Ans.: Utilisation of Foreign contribution for administrative purpose and investments:  

 As per Sec. 8 of FCRA, 2010, every person, who is registered and granted a certificate or given prior 

permission under this Act and receives any foreign contribution, shall: 

(a) utilise such contribution for the purposes for which the contribution has been received: 
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 Provided that any foreign contribution or any income arising out of it shall not be used for 

speculative business. C.G. shall, by rules, specify the activities or business which shall be 

construed as speculative business for the purpose of this section; 

(b) not defray as far as possible such sum, not exceeding 20% of such contribution, received in a 

financial year, to meet administrative expenses: 

Provided that administrative expenses exceeding 20% of such contribution may be defrayed 

with prior approval of the C.G. 

 As per Rule 4 of Foreign Contribution (Regulation) Rules, 2011, participation in any scheme that 

promises high returns like investment in chits or land or similar assets not directly linked to the 

declared aims and objectives of the organisation or association, is considered as a speculative activity.  

Conclusion: Mr. Robin cannot utilize the foreign contribution not exceeding 20% of such contribution 

except with prior approval of the C.G. for administrative purposes specified in the Act and cannot make 

investment in Gold Deposit Scheme of a private entity as this is a speculative business. 

Q.2 A foreign company, XJD Ltd. was established by few Indians in South America. The management of the 

company used to donate a huge amount to the religious trust, in Mumbai, India.  

 In the light of the Foreign Contribution Regulation Act, 2010 examine:  

(i) Whether the donations so made by XJD Ltd. is a foreign contribution?  

(ii) Is the acceptance of such donation by the religious trust valid?             [July 21 (3 Marks)] 

Ans.: Acceptance of Foreign contribution from foreign source:  

 As per Sec. 2(1)(h) of FCRA, 2010, “Foreign contribution” means the donation, delivery or transfer 

made by any foreign source: 

(i) of any article, (except given as a gift for personal use), if the market value, in India, of such article, 

on the date of such gift, is not more than such sum as may be specified from time to time, by the 

C.G. by the rules made by it in this behalf;  

(ii) of any currency, whether Indian or foreign;  

(iii) security and includes any foreign security under the Foreign Exchange Management Act, 1999.  

 As per explanation to the section, a donation, delivery or transfer of any article, currency or foreign 

security referred to in this clause by any person who has received it from any foreign source, either 

directly or through one or more persons, shall also be deemed to be foreign contribution within the 

meaning of this clause.  

 As per Sec. 2(1)(j), foreign source includes a foreign company.  

 In the given case, management of a foreign co., XJD Ltd. established by few Indians in South America, 

used to donate a huge amount to a religious trust, in Mumbai, India. Since the XJD Ltd. is a foreign 

company, so donation made by the XJD Ltd. is a foreign contribution for the religious and charitable 

purpose.  

Conclusion: Based on the provisions as stated above following conclusions may be drawn:  

(i) Donation made by XJD Ltd. is a foreign contribution.  

(ii) Assuming that certificate of registration has not been taken by the trust, acceptance of donation 

shall not be valid. 

Q.3 Amol Open University of Languages, a private university established under a State Act was meant to 

provide degree/diploma/certificate course to the students, through an online leaning platform of 

various foreign languages. The examination was also decided to be held online through their PC/Laptop. 

Several Foreign Governments intend to offer donations/contributions for the development of their 

language. Mr. Bhupendra, the Registrar applied for the registration of the university and was granted 

certificate to receive foreign exchange for the purpose of preparing the educational material (print or 

soft copy), paying of honorarium to teachers and IT related infrastructure for online classes only. Mr. 

Bhupendra faced financial problems for building the infrastructure of the University Campus. Advise 

Mr. Bhupendra, whether foreign contribution received for language development, can be used by him 

for building the infrastructure of the University Campus.                                       [RTP-Nov. 21] 
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Ans.: Utilisation of Foreign contribution for administrative purpose:  

 As per Sec. 8 of FCRA, 2010, every person, who is registered and granted a certificate or given prior 

permission under this Act and receives any foreign contribution, shall: 

(a) utilise such contribution for the purposes for which the contribution has been received: 

Provided that any foreign contribution or any income arising out of it shall not be used for 

speculative business. C.G. shall, by rules, specify the activities or business which shall be construed 

as speculative business for the purpose of this section; 

(b) not defray as far as possible such sum, not exceeding 20% of such contribution, received in a 

financial year, to meet administrative expenses: 

Provided that administrative expenses exceeding 20% of such contribution may be defrayed 

with prior approval of the C.G. 

 C.G. may prescribe the elements which shall be included in the administrative expenses and the manner 

in which the administrative expenses shall be calculated. Accordingly, the purpose for which the 

Certificate of Registration has been granted, cannot be diverted. The end use of the funds has to ensured 

to utilise in that purpose only.  

Conclusion: Mr. Bhupendra, the registrar of Amol Open University cannot use the foreign contribution for 

building the infrastructure of the University Campus. 

 

Chapter 19: Arbitration and Conciliation Act, 1996  

 

Q.1 John is a writer. He entered into an agreement with Mumbai Publishing House (MPH). It contains various 

clauses such as time limit within which the manuscript is to be given, payment of royalty of 10% of 

amount received by the publisher, recovery of royalty amount in case of sales return, revision in the 

material, etc. The agreement also contains a clause that in case of dispute, the matter may be referred 

to arbitration, at the sole discretion of the publisher.  

For the FY 2017-18, John received the royalty amount of ₹ 2.50 lakh. During the FY 2018- 19 the syllabus 

of management subject was changed and the author wrote manuscript for 2nd edition. The statement 

of royalty payment for the FY 2018-19 was given by the publisher as under:  

1. Royalty payable @ 10% of amount received by the publisher 1,85,000 

2. Less: Sales return of 1st edition of the book (-) 95,000 

3. Less: Future Sales return expected for during FY 2019-20 (-) 45,000 

4. Gross amount payable 45,000 

5. Less: TDS @10% (-) 4,500 

6. Net amount paid 40,500 

When John compared the amount of royalty which he received in previous FY which was ₹ 2.50 lakh, 

whereas in the next year the publisher paid the amount for FY 2018-19 only of ₹ 40.5 thousand.  

John’s arguments were:  

(a) Future sale return and royalty deduction cannot be made.  

(b) The retail book seller cannot return the book after 3 months, then why the publisher has allowed 

/ accepted the sale return even after the lapse of 3 months. This resulted in big deduction of sales 

return.  

In the light of the provided facts, answer the following questions as per the Arbitration and Conciliation 

Act, 1996: 

(i) In the absence of separate arbitration agreement, whether the matter can be referred to the 

Arbitration?  

(ii) In the contract agreement, it was mentioned that in case of dispute, the matter may be referred to 

arbitration, at the sole discretion of the publisher. Whether the arbitration clause, as written in the 

contract agreement is perfect? Give your comments.                                       [RTP-Nov. 21] 
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Ans.: Arbitration Agreement: 

(i) Sec. 7(2) of the Arbitration and Conciliation Act, 1996 provides that an arbitration agreement may be 

in the form of an arbitration clause in a contract or in the form of a separate agreement.  

Further Sec. 7(5) states that the reference in a contract to a document containing an arbitration clause 

constitutes an arbitration agreement if the contract is in writing and the reference is such as to make 

that arbitration clause part of the contract.  

In the given case, the arbitration clause was there in the contract agreement.  

Conclusion: There is no need to have a separate arbitration clause. It is sufficient, if it have a clause in 

the contract agreement itself.  

(ii) Sec. 7(1) of the Arbitration and Conciliation Act, 1996, provides that “arbitration agreement” means an 

agreement by the parties to submit to arbitration all or certain disputes which have arisen or which 

may arise between them in respect of a defined legal relationship, whether contractual or not.  

In the contract agreement the words written were “the matter may be referred to arbitration, at the 

sole discretion of the publisher”. Here the matter “may be referred to” have been used and further “at 

the sole discretion of the publisher”. It means that referring of the matter to the arbitration was at the 

sole discretion of the publisher and was not mutually agreed on.  

Although the author would have signed the contract agreement, but the matter of referring was 

arbitrary i.e. at the sole discretion of the publisher itself. If the publisher do not want to refer the matter 

to the arbitration, then no recourse is available to the author, except to move to the civil court. 

Q.2 Party A and Party B entered into a contract for construction of residential apartments. The contract 

contained an arbitration clause whereby all disputes between the parties would be submitted to an 

arbitrational tribunal consisting of a sole arbitrator Mr. C. There was a dispute in settling the bills of the 

civil engineers involving a substantial amount and accordingly, the parties decided to refer the matter 

to arbitration. Mr. C was orally informed about his appointment as an arbitrator on 01-06-2021. 

Subsequently, a written appointment letter dated 15-06-2021 was sent to him which was received by 

him on 18-06-2021.  

In the light of the above facts, explain under the provisions, of Arbitration and Conciliation Act, 1996:  

(i) The date within which the arbitrational award shall be made.  

(ii) For what period can the parties, by consent, extend the period for making the award?             

[July 21 (3 Marks)] 

Ans.: Time Limit for making the award:  

 As per Sec. 29A(1) of the Arbitration and Conciliation Act, 1996, the award in matters other than 

international commercial arbitration shall be made by the arbitral tribunal within a period of 12 

months from the date of completion of pleadings u/s 23(4). 

 As per Sec. 23(4), pleadings shall be completed within a period of six months from the date the 

arbitrator received notice, in writing of their appointment. 

 Hence, in the given case, pleadings shall be completed within 6 months from 18.06.2021, i.e. 

17.12.2021 and the award shall be made within 12 months from 17.12.2021, i.e. 17.12.2022.  

Extension of time period for making award:  

As per Sec. 29A(3) of the Arbitration and Conciliation Act, 1996, the parties may, by consent, extend the 

period specified in Sec. 29A(1) for making award for a further period not exceeding 6 months. Hence, it 

can be extended upto 17-06-2023. 

Q.3 Mr. Jayraj Mehta, a stock market investor had filed a complaint against Regency Securities (P) Ltd. 

regarding unauthorized trading and the case was referred to the arbitration. The arbitral tribunal 

passed the award in favour of Regency Securities (P) Ltd. which was received by Mr. Jayraj on 25th May, 

2021. Regency Securities (P) Ltd. enforced the said award on 30th June, 2021 by selling the securities of 

Mr. Jayraj in its demat account.  

Mr. Jayraj after issuing prior notice to Regency Securities (P) Ltd. made an application with the Civil 

Court on 15th July, 2021 under section 34 of the Arbitration and Conciliation Act, 1996. In the said 

application, Mr. Jayraj complained that the award has been improperly enforced and an application for 
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recovery of the sold securities was also made along with main application. However, no stay application 

was made on the enforcement of order as the lawyer of Mr. Jayraj told that there is automatic stay on 

the enforcement of the award on filing of application under section 34.  

In the context of aforesaid case-scenario, please answer to the following questions: 

(i) Whether Regency Securities (P) Ltd. can be considered to have properly enforced the arbitral 

award?  

(ii) Whether the contention of lawyer of Mr. Jayraj is correct?                      [MTP-Nov. 21] 

Ans.: Enforcement of Arbitral Award: 

(i) As per Sec. 36 of the Arbitration and Conciliation Act, 1996, where the time for making an application 

to set aside an award has expired, or when such application was made, but it was rejected, then the 

award can be enforced. Enforcement of an arbitral award shall happen under the Code of Civil 

Procedure 1908 in the same manner as if it were a decree of the court.  

As per Sec. 34 of the Arbitration and Conciliation Act, 1996, a challenge against arbitral award can be 

raised within a time period of 3 months from when the award is received by party, with a maximum 

extension of 30 more days by the court. Thus, the time limit for making an application for setting aside 

the arbitral award is 3 months and in the given case, the arbitral award was received by Mr. Jayraj on 

25th May, 2021. So, the time for making an application to set aside the said award was to expire on 

25th August, 2021 and till that time, the award could not have been enforced as per section 36 of the 

Act, as aforesaid.  

Conclusion: Regency Securities (P) Ltd. cannot be considered to have properly enforced the arbitral 

award as the time limit for filing application u/s 34 to set aside the award had not expired and it had 

enforced the said award on 30th June, 2021. It was having the right to enforce the said award only 

after 25th August, 2021 or, if the court had granted extension of 30 days then after 24th September, 

2021.  

(ii) As per Sec. 36 of the Arbitration and Conciliation Act, 1996, there is no automatic stay on the 

enforcement where an application to set aside the arbitral award has been filed in the Court u/s 34. 

A party has to specifically request for a stay, and the court at the time of granting stay can impose 

conditions.  

Conclusion: Contention of lawyer of Mr. Jayraj that there is automatic stay on the enforcement of the 

award on filing of application u/s 34, is not correct.  

Note: The court will order that Regency Securities (P) Ltd. had improperly enforced the arbitral 

award but after expiry of 3 months, Regency Securities (P) Ltd would have right to enforce the 

award, so in order to have stay on that, a stay application needs to be filed with the main 

application filed u/s 34 by Mr. Jayraj as there is no automatic stay. 

Q.4 A dispute has been aroused between the management of Paras Furnishing Ltd. and its labours. The 

dispute was to provide the basic facilities at the workplace, air-conditioning environment and hours of 

work. The management of the company sent an invitation to leader of the labour union to conciliate on 

the issues raised by the labours. The union leader accepted the invitation. It was decided between the 

parties that each one of them shall appoint one conciliator.  

In the given case, explain how the two conciliators, appointed by each of them will address the matter 

under the Arbitration and Conciliation Act, 1996 and the procedure of conciliation?             [MTP-Oct. 21] 

Ans.: Procedure of Conciliation:  

 As per Sec. 63 of the Arbitration and Conciliation Act, 1996:  

(a) There shall be one conciliator unless the parties agree that there shall be two or three conciliators.  

(b) Where there is more than one conciliator, they ought, as a general rule, to act jointly.  

 As per Sec. 64 of the Arbitration and Conciliation Act, 1996, once the conciliators have been appointed, 

both parties are required to submit their statements in writing, supply documents and other evidence 

to the conciliator. The conciliator then provides a copy of the statements, documents and other evidence 

of one party to the other party. The conciliator is then required to encourage and assist parties to 

engage in discussions based on the information to arrive at a settlement. 
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Chapter 20: IBC, 2016  

 

Q.1 Mr. J was proposed to be appointed as a resolution professional for the Corporate Insolvency 

Resolution Process (CIRP) initiated against BMR Ltd. Mr. R, a relative of director of BMR Ltd. is a partner 

in the insolvency professional entity in which Mr. J is a partner. In the light of the given facts, examine 

whether Mr. J is eligible for appointment as Resolution Professional for the conduct of the CIRP as per 

the Insolvency and Bankruptcy Code, 2016?                              [July 21 – New Syllabus (3 Marks)] 

Ans.: Eligibility for resolution professional: 

 As per Regulation 3 of the IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 

2016, an insolvency professional shall be eligible to be appointed as a resolution professional for a 

CIRP of a corporate debtor if he, and all partners and directors of the insolvency professional entity 

of which he is a partner or director, are independent of the corporate debtor.  

 A person shall be considered independent of the corporate debtor, if he:  

(a) is eligible to be appointed as an independent director on the board of the corporate debtor u/s 

section 149 of the Companies Act, 2013, where the corporate debtor is a company;  

(b) is not a related party of the corporate debtor; or  

(c) is not an employee or proprietor or a partner:  

(i) of a firm of auditors or secretarial auditors in practice or cost auditors of the corporate 

debtor; or  

(ii) of a legal or a consulting firm, that has or had any transaction with the corporate debtor 

amounting to 5% or more of the gross turnover of such firm,  

in the last 3 financial years. 

 In the instant case, Mr. J was proposed to be appointed as a resolution professional for the insolvency 

resolution process initiated against BMR Ltd. Whereas, Mr. R, a relative of director of BMR Ltd. is a 

partner in the insolvency professional entity in which Mr. J is partner. 

Conclusion: As Mr. R is a partner in the Entity in which Mr. J is also a partner, so Mr. J is not eligible for 

appointment as Resolution Professional as he is not independent of the corporate debtor. 

Q.2 Committee of creditors of XYZ Ltd. (Corporate Debtor) consists of financial creditors of ₹ 245 crore and 

operational creditors of ₹ 25 crore. They appointed a resolution professional Mr. P in their first meeting 

held on 5th September 2021. Resolution professional issued a notice for a meeting to be held on 10th 

November to approve a resolution plan with respect to management of affairs of company but notice 

was not given to operational creditors. Meeting was conducted on 10th November and resolution plan 

was approved by committee of creditors by not less than 75% of financial creditors.  

Referring to the provisions of the Insolvency and Bankruptcy Code, 2016, examine:  

(i) whether meeting was valid as notice was not given to operational creditors?  

(ii) whether resolution plan approved will be binding on all creditors and the corporate debtor?  

[July 21 – New Syllabus (3 Marks)] 

Ans.: (i) Validity of Meeting of CoC: 

 As per the requirements of Sec. 24 of IBC, 2016, the resolution professional shall give notice of 

each meeting of the committee of creditors to operational creditors or their representatives if the 

amount of their aggregate dues is not less than 10% of the debt. 

 In the present case, due of operational creditors are of ₹ 25 Crores out of total dues of ₹ 270 Crores 

(₹ 245 Crores + ₹ 25 Crores).  

Conclusion: Meeting held was valid, as notice is not required to be given to operational creditors 

being their dues are less than 10% of the debt.  
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(ii) Binding nature of Resolution Plan:  

 As per Sec. 30(4) of the IBC, 2016, the CoC may approve a resolution plan by a vote of not less than 

66% of voting share of the financial creditors, after considering its feasibility and viability.  

 As per Sec. 30(6) of the IBC, 2016, the resolution professional shall submit the resolution plan as 

approved by the committee of creditors to the Adjudicating Authority. 

 As per Sec. 31(1) of the IBC, 2016, if the Adjudicating Authority is satisfied that the resolution plan 

as approved by the CoC meets the requirements of Sec. 30, it shall by order approve the resolution 

plan which shall be binding on the corporate debtor and its employees, members, creditors. 

Conclusion: Resolution plan once approved, will be binding on all creditors and the corporate debtor. 

Q.3 SLX International Ltd., a foreign trade creditor, having its office in New York wants to file a petition 

under the Insolvency and Bankruptcy Code, 2016 on default of a debtor in India. It moved a petition u/s 

9 of the Code seeking commencement of insolvency process. The foreign company was not having any 

office or bank account in India. Because of this, it could not submit a "certificate from financial 

institution" as required under the Code. Examine whether the petition is admissible under the 

Insolvency & Bankruptcy Code, 2016?                  [July 21 – New Syllabus (3 Marks)] 

Ans.: Validity of Petition filed without Certificate from Financial Institution:  

 As per Sec. 3(10) of the IBC, 2016, a creditor means any person to whom a debt is owed and includes 

a financial creditor, an operational creditor, a secured creditor, an unsecured creditor, and a decree 

holder.  

 As per Sec. 9 of the Code, operational creditor shall along with application furnish certain documents 

to the Adjudicating authority. Among other documents, a copy of the certificate from the financial 

institutions maintaining accounts of the operational creditor confirming that there is no payment of 

an unpaid operational debt by the corporate debtor need to be submitted, if available.  

 In the present case, SLX International Ltd. who is a foreign trade creditor having its office in New York 

wanted to file a petition under IBC, 2016 on default of the debtor in India. SLX International Ltd. was 

not having any office or bank account in India.  

 The requirement of the certificate from the financial institution is subject to availability.   

Conclusion: Petition u/s 9 of the IBC, 2016 is permissible, as furnishing of certificate from financial 

institution is not mandatory. 

Q.4 Halogen Limited, is facing acute shortage of funds and owes huge sums of money to its financial and 

operational creditors.  

(i) When will the provisions of insolvency and liquidation of corporate persons be applicable on a 

corporate person?  

(ii) State with reasons whether the following persons can initiate insolvency resolution process 

against Halogen Limited:  

• Mr. Y, a person to whom an operational creditor of Halogen Limited has assigned his debt of ₹ 

120 lakhs.  

• Mr. P is a financial creditor, to whom the company owes ₹ 80 lakhs.               

  [July 21 – Old Syllabus (4 Marks)] 

Ans.: (i) Applicability of Provisions of insolvency and liquidation:  

 The provisions relating to the insolvency and liquidation of corporate debtors shall be applicable only 

when the default is occurred. MCA vide notification dated 24-03-2020, specifies ₹ 1 crore as the 

minimum amount of default for initiation of corporate insolvency resolution process. 

(ii) Persons can initiate insolvency resolution process: 

 As per Sec. 6 of the IBC, 2016, where any corporate debtor commits a default, a financial creditor, an 

operational creditor or the corporate debtor itself may initiate corporate insolvency resolution 

process in respect of such corporate debtor.  
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 As per Sec. 5(20), operational creditor means a person to whom an operational debt is owed and 

includes any person to whom such debt has been legally assigned or transferred.  

 Conclusion: Based on the above stated provisions, following conclusions may be drawn:  

(a) Mr. Y, to whom an operational creditor of Halogen Limited, has assigned his debt (of ₹ 1.2 crore) 

can initiate insolvency resolution process against Halogen Limited.  

(b) Mr. P, financial creditor, cannot initiate insolvency resolution process against Halogen Limited 

as the debt owed is less than the threshold limit. 

Q.5 The resolution plan of Ankush Ltd. was approved by the Adjudicating Authority under the provisions 

of the Insolvency and Bankruptcy Code, 2016. As a result of the implementation of the resolution plan, 

there was change in the entire management of Ankush Ltd. and its control has been handed over to 

persons who have not been its related parties and against whom no legal proceedings are going on 

under any statue.  

Ankush Ltd. was liable for an offence committed under the provisions of the Prevention of Money 

Laundering Act, 2002, prior to the commencement of corporate insolvency resolution process, due to 

which one of its properties was liable to be attached by the Enforcement Director (ED) under the said 

Act. Such property has been covered under the resolution plan approved by the Adjudicating Authority.  

Also, one another property of Ankush Ltd. was liable to be seized under the provisions of the Foreign 

Contribution Regulation Act, 2010, prior to the commencement of corporate insolvency resolution 

process. However, such property was acquired by Lavan Ltd. through the corporate insolvency 

resolution process, covered in the resolution plan.  

In the context of aforesaid case-scenario, enumerate whether any actions can be taken against the two 

aforesaid properties of Ankush Ltd., one of which has been acquired by Lavan Ltd.?           [MTP-Oct. 21] 

Ans.: Liability for prior offences etc. – Sec. 32A: 

 As per Sec. 32A(2) of the IBC, 2016, no action shall be taken against the property of the corporate 

debtor in relation to an offence committed prior to the commencement of the CIRP of the corporate 

debtor, where such property is covered under a resolution plan approved by the Adjudicating 

Authority u/s 31, which results in the change in control of the corporate debtor to a person, or sale of 

liquidation assets to a person, who was not:  

(i) a promoter or in the management or control of the corporate debtor or a related party of such a 

person; or  

(ii) a person with regard to whom the relevant investigating authority has, on the basis of material 

in its possession, reason to believe that he had abetted or conspired for the commission of the 

offence, and has submitted or filed a report or a complaint to the relevant statutory authority or 

Court.  

 For the purposes of Sec. 32A(2), it is hereby clarified that: 

(a) an action against the property of the corporate debtor in relation to an offence shall include the 

attachment, seizure, retention or confiscation of such property under such law as may be 

applicable to the corporate debtor;  

(b) nothing in this sub-section shall be construed to bar an action against the property of any person, 

other than the corporate debtor or a person who has acquired such property through corporate 

insolvency resolution process or liquidation process under this Code and fulfils the 

requirements specified in this section, against whom such an action may be taken under such 

law as may be applicable.  

 In the given case, as a result of the resolution plan, there was change in the entire management of 

Ankush Ltd. and its control has been handed over to persons who have not been its related parties and 

against whom no legal proceedings are going on under any statue. Also, both the properties had been 

covered under the resolution plan approved by the Adjudicating Authority.  
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Conclusion: Based on the facts stated in the question, it appears that conditions as demonstrated in Sec. 

32A(2) has been satisfied by Ankush Ltd. and thus, no action can be taken against the property of Ankush 

Ltd. which was liable to be attached by the Enforcement Director (ED), prior to the commencement of 

the CIRP, for an offence committed under the provisions of the PMLA, 2002, by it. 

However, the said immunity has been not provided to such a property which has been acquired by a 

person through CIRP. So, the property which has been acquired by Lavan Ltd. can be seized under the 

provisions of the FCRA, 2010, as there is no bar in doing so, under the provisions of the IBC, 2016. 

Q.6 Financial creditor initiated CIRP which was admitted by the NCTL. Interim Resolution Professional was 

appointed. The Interim Resolution Professional (IRP) after collation of all the claims, constituted the 

Committee of Creditors (CoC) and meeting of the CoC was called on. The expression of interest was 

called on from the prospective resolution applicants. One Resolution Applicant named ABC Ltd, 

expressed its interest in owning the company. The IRP observed that ABC Ltd. is in the array of 

defaulters as announced by the RBI. Meanwhile the CoC thought to replace the IRP, since the present 

IRP was not able to invite sufficient number of prospective resolution applicants. Based on the above 

facts, whether CoC can replace the existing IRP with another Resolution Professional (RP)? Also state 

the manner of replacement of IRP with another RP.                         [MTP-Oct. 21] 

Ans.:  Appointment of Resolution Professional:  

 As per Sec. 22 of the IBC, 2016 the committee of creditors, may, in the first meeting, by a majority vote 

of not less than 66% of the voting share of the financial creditors, either resolve to appoint the interim 

resolution professional as a resolution professional or to replace the interim resolution professional 

by another resolution professional.  

 Further, where the committee of creditors resolves to replace the interim resolution professional, it 

shall file an application before the Adjudicating Authority.  

 Adjudicating Authority shall forward the name of the resolution professional proposed to the Board 

for its confirmation and shall make such appointment after confirmation by the Board. Where the 

Board does not confirm the name of the proposed resolution professional within 10 days of the receipt 

of the name of the proposed resolution professional, the Adjudicating Authority shall, by order, direct 

the interim resolution professional to continue to function as the resolution professional until such 

time as the Board confirms the appointment of the proposed resolution professional.  

Conclusion: CoC can by majority of vote of 66% of the voting shares of financial creditors can replace 

the existing IRP to another RP in the above stated manner. 

Q.7 The Adjudicating authority under the Insolvency and Bankruptcy Code, 2016, had received an 

application on 10th August from the Committee of Creditors of Bhisma Ltd. which proposed name of a 

resolution professional, Mr. Dev, to be appointed as a replacement of resolution professional, Mr. 

Kunal.  

A written consent from Mr. Dev was obtained for his appointment in form AA of the Schedule and then 

the CoC of Bhisma Ltd. had made such decision of replacing Mr. Kunal by a vote of 70% of the voting 

shares. Actually, Mr. Kunal had sanctioned for a transaction of Bhisma Ltd. with its associate company 

without seeking required approval from the CoC, due to which reason, the CoC of Bhisma Ltd. was 

aggrieved as Mr. Kunal had exceeded his scope of authority and accordingly, such a decision of 

replacing him was taken.  

In the context of aforesaid case-scenario, please answer to the following questions: 

(i) Whether the application of the Committee of Creditors of Bhisma Ltd. can be maintained by the 

Adjudicating authority and when Mr. Dev would be considered to be appointed as the new 

resolution professional of Bhisma Ltd.?  

(ii) Whether Mr. Kunal can be said to have exceeded his scope of authority?                      [MTP-Nov. 21] 
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Ans.: (i) Replacement of RP by committee of creditors: 

 As per Sec. 27 of the IBC, 2016, resolution professional shall be replaced in the following manner:  

(i) If at any time during the CIRP, the Committee of creditors is of the opinion that the resolution 

professional appointed is required to be replaced, they may apply to the Adjudicating 

Authority for replacement of such professional.  

(ii) The committee of creditors may, at a meeting, by a vote of 66% of voting shares, resolve to 

replace the resolution professional appointed u/s 22 with another resolution professional, 

subject to a written consent from the proposed resolution professional in the specified form.  

(iii) The committee of creditors shall forward the name of the new proposed Insolvency 

Professional to the Adjudicating Authority, and Adjudicating Authority shall forward such 

name to the Board for confirmation.  

(iv) After the confirmation of the proposed insolvency resolution professional by the Board he 

shall be appointed in the same manner as laid down in Sec. 16 which deals with the 

Appointment of IRP.  

(v) Where any disciplinary proceedings are pending against the proposed resolution 

professional, the resolution professional appointed u/s 22 shall continue till the appointment 

of another resolution professional.  

 In the given case, it is given that the CoC of Bhisma Ltd. had made the decision of replacing Mr. 

Kunal by a vote of 70% of the voting shares i.e. the criteria of vote of 66% of voting shares had 

been satisfied. Also, a written consent from Mr. Dev was obtained for his appointment in specified 

form prior to the aforesaid resolution of the CoC.  

Conclusion: Application of the Committee of Creditors of Bhisma Ltd. can be maintained by the 

Adjudicating authority and Mr. Dev would be considered to be appointed as the new resolution 

professional of Bhisma Ltd. on confirmation of the same by the Board (‘IBBI’).  

(ii)  As per Sec. 5(24) of the IBC, 2016, an associate company is considered as a related party of the 

corporate debtor. As per Sec. 28 of the Code, the resolution professional, during the CIRP, shall not 

undertake any related party transaction without the prior approval of the committee of creditors by 

a vote of 66% of the voting shares.  

 In the given case, Mr. Kunal had sanctioned for a transaction of Bhisma Ltd. with its associate company 

i.e. with a related party, without seeking required approval from the CoC.  

 Conclusion: Mr. Kunal had exceeded his scope of authority by not taking required approval from the 

CoC for undertaking a related party transaction. 

Q.8 Jewar Ltd., a diamond manufacturing company, is undergoing Corporate Insolvency Resolution Process 

(CIRP). The CIRP had initiated on 1st January 2021. Mr. Shubh was acting as the Interim Resolution 

Professional who was later appointed as Resolution Professional by the Committee of Creditor. Mr. 

Shubh has been working hard since day 1 to get a resolution plan approved before the last day of the 

CIRP. However, due to external factors, as on 31st May, 2021, he realized that he is unable to decide as 

to which resolution plan can be taken to the committee of creditors for approval and also that he will 

need another 3 months to get a resolution plan approved. You are his partner in an Insolvency 

Professional Entity.  

Advise as to:  

(i) The factors that need to be considered before taking the resolution plan to the committee of 

creditors  

(ii) Whether Mr. Shubh can seek an extension for completion of the CIRP?                              [RTP-Nov. 21] 

Ans.: (i) Factors need to be considered before taking the resolution plan to the committee of creditors:  

 Mr. Shubh, the resolution professional will have to consider the following factors while examining the 

resolution plan before taking it to the Committee of Creditors for approval:  
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(a) Whether the resolution plan provides for the payment of insolvency resolution process costs in 

a manner specified by the Board in priority to the payment of other debts of the corporate 

debtor; 

(b) Whether the resolution plan provides for the payment of debts of operational creditors in such 

manner as may be specified by the Board which shall not be less than higher of:  

(1) the amount to be paid to such creditors in the event of a liquidation of the corporate debtor 

u/s 53; or  

(2) the amount that would have been paid to such creditors, if the amount to be distributed 

under the resolution plan had been distributed in accordance with the order of priority in 

Sec. 53(1); 

(c) Whether the resolution plan provides for the management of the affairs of the Corporate debtor 

after approval of the resolution plan;  

(d) Whether the resolution plan provides for the implementation and supervision of the resolution 

plan; 

(e) Whether the resolution plan contravene any of the provisions of the law for the time being in 

force; and  

(f) Whether the resolution plan confirms to such other requirements as may be specified by the 

Board.  

(ii) Extension of period for completion of CIRP: 

 As per Sec. 12, the CIRP shall be completed within a period of 180 days from the date of 

admission of the application to initiate such process. The resolution professional shall file an 

application to the Adjudicating Authority to extend the period of the CIRP beyond 180 days, if 

instructed to do so by a resolution passed at a meeting of the committee of creditors by a vote of 

66% of the voting shares.  

 On receipt of the application, if the Adjudicating Authority is satisfied that the subject matter of 

the case is such that corporate insolvency resolution process cannot be completed within 180 

days, it may by order extend the duration of such process beyond 180 days by such further 

period as it thinks fit, but not exceeding 90 days: 

Provided that any extension of the period of CIRP under this section shall not be granted more 

than once: 

Provided further that the CIRP shall mandatorily be completed within a period of 330 days from 

the insolvency commencement date, including any extension of the period of CIRP granted under 

this section and the time taken in legal proceedings in relation to such resolution process of the 

corporate debtor.  

 In the given case, Mr. Shubh can seek an extension of maximum 90 days by making an application 

of the National Company Law Tribunal i.e. till 29th August, 2021. 

Q.9 Crown Industrial Conveyors Limited had advanced a loan of ₹ 1 crore to M & Co. Private Limited whose 

office was functioning in a rented house property belonged to Mr. M, the Managing Director. The 

lending company intends to attach the property of Mr. M as liquidation asset and seeks your advice with 

regard to its position in a Liquidation proceeding initiated under the Insolvency and Bankruptcy Code 

2016.                              [July 21 – Old Syllabus (4 Marks), MTP-Nov. 21] 

Ans.:  Liquidation Estate:  

 As to Sec. 36 of the IBC, 2016 for the purposes of liquidation, the liquidator shall form an estate of the 

assets, which will be called the liquidation estate in relation to the corporate debtor. The liquidator 

shall hold the liquidation estate as a fiduciary for the benefit of all the creditors.  

 Exceptions: In terms of Sec. 36(4) of the Code, the assets owned by a third party which are in 

possession of the corporate debtor, shall not be included in the liquidation estate assets and shall not 

be used for recovery in the liquidation. These assets include other contractual arrangements which 

do not stipulate transfer of title but only use of the assets.  
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 In the given instance, Crown Industrial Conveyors Limited has advanced a loan of ₹ 1 crore to M & Co. 

Private Limited. Its (M & Co. Private Limited) office was functioning in a rented house property 

belonging to Mr. M, the Managing Director. On liquidation of M & Co. Private Limited (the Corporate 

debtor), Crown Industrial Conveyors Limited, the Financial Creditor, intends to attach the property 

of Mr. M as a liquidation asset. In line with above stated exclusion, the property in which M & Co. 

Private Limited was operating its office on rent belonged to Mr. M i.e. third party.  

Conclusion: Crown Industrial Conveyors Limited, the lending Company, cannot attach the property of 

Mr. M as it cannot be included in the liquidation estate assets and shall not be used for recovery in the 

liquidation.  

Q.10 Whether it is possible to go for a liquidation process before the submission of resolution plan. 

[July 21 – Old Syllabus (4 Marks)] 

Ans.: Initiation of liquidation process before submission of resolution plan: 

 Sec. 33 of the IBC, 2016, liquidation process may be initiated before submission of resolution plan for 

approval of Adjudication Authority where the Adjudicating Authority has not received a resolution 

plan before the expiry of the insolvency resolution process period or the maximum period permitted 

for completion of the CIRP or the fast track CIRP, as the case may be.  

 Further, where the resolution professional, at any time during the CIRP but before confirmation of the 

resolution plan, intimates the Adjudicating Authority of the decision of the Committee of Creditors 

approved by not less than 66% of the voting share to liquidate the corporate debtor, the Adjudicating 

Authority shall pass a liquidation order. 

© All rights reserved 

Law stated in this publication is upto 31.10.2021 and is relevant for May 2022 Exams and onwards. 

Disclaimer: 

Every effort has been made to avoid errors or omissions in this publication. In spite of this, errors may creep in. 

Any mistake, error or discrepancy noted may be brought to our notice which shall be taken care of in the next 

edition. No part of this publication may be reproduced or copied in any form or by any means. 

 

 

For academic updates and related contents: 

  

 Visit knowledge portal of www.altclasses.in 

For books/class related queries: 

 E-mail: info@altclasses.in 

 Ph.: 9319805511 

For academic doubts: 

 E-mail: cacs.gargpankaj@gmail.com 

For Online purchase of books/classes: 

 Visit our web portal: www.altclasses.in 

Downloaded From www.castudynotes.com

Downloaded From www.castudynotes.com




