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CHAPTER 2: THE INDIAN CONTRACT ACT, 1872 
 

A. BASICS 

 
Scope of Indian Contract Act : 
 

        The Act extends to ________________________________. 
        It came into force on 1st September,1872 
        It is Act number ____________ of 1872 

 
Definitions 

1. Proposal/Offer (Sec. 2(a): A person is said to make a Proposal when he signifies to another his 

willingness to do or to abstain from doing anything, with a view to obtaining the assent of that 

other to such act or abstinence.    

2. Promise (Sec. 2(b): When the person to whom a proposal is made, signifies his assent thereto, 

the proposal is said to be accepted.  When a proposal is accepted, it becomes a Promise.    

3. Reciprocal Promises (Sec. 2(f): Promises which from the consideration or part of the 

consideration for each other are called Reciprocal Promises.  

4. Promisor and Promisee (Sec. 2(c): The person making the promise is called the Promisor, and 

the person accepting the proposal is called the Promisee.    

5. Consideration (Sec. 2(d): When at the desire of the Promisor, the Promisee or any other 

person, has done or abstained from doing, or does or abstains from doing, or promises to do or 

abstain from doing, something, such act or abstinence or promise is called a Consideration for the 

promise.    

6. Agreement (Sec. 2(e): Every promise and every set of promises, forming the Consideration for 

each  other, is an Agreement.  

7. Contract (Sec. 2(h): An Agreement enforceable by law is a Contract.    

8. Voidable Contract (Sec. 2(i): An agreement which is enforceable by law at the option of one or 

more of the parties thereto, but not at the option of the other or others, is a Voidable Contract.    

9. Void Agreement (Sec. 2(g): An Agreement not enforceable by law is void.    

10. Void Contract (Sec. 2(j): A Contract which ceases to be enforceable by law becomes void, 
when it ceases to be enforceable.   
“All Contracts are Agreements but all Agreements are not Contracts”    

1. Contract = Agreement + Enforceability by law.  Thus, for a Contract, there should first be an 

Agreement.     

2. Agreements that do not give rise to contractual obligations are not Contracts.  Example: A 

invites B for his son’s wedding.  B accepts the invitation.  This is a mere agreement, not a Contract, 

there being no intention to create legal obligation.     
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3. Agreements to do an unlawful, immoral or illegal act, like smuggling or murdering a person, 

cannot be enforceable by law.  Such agreements cannot be considered as a Contract.    

4. Also, certain Agreements are specifically declared Void or Unenforceable.  Example: 

Agreements to bet i.e. wagering Agreements, Agreements in restraint of trade, agreements to do 

an impossible act, etc.    

5. Hence, all Agreements are not Contracts, but all contracts are in fact Agreements.  

CLASSIFICATION OF CONTRACTS  
 

 
 

 
 
 
 
 
 
 
 
 
 
 

 
1. Based on Enforceability 

Type of Contract Example 

(a) Valid Contract: This has all the 
essentials of a Contract and can be 
enforced by law.  

(b) Void Contract: This is does not have any 
legal effect and cannot be enforced in a 
Court of Law.  

(c) Voidable Contract: This is enforceable 
by law at option of one or more parties 
but not at option of other(s).  

(d) Illegal Contract: This is forbidden by 
law.  The Court will not enforce such a 
Contract.  

(e) Unenforceable Contract: This is good in 
substance but suffers from some 
technical defect.  

(a) A agrees to sell to B his watch for a 
consideration which is accepted by B.  

(b) A and B of different countries contract 
to trade with each other.  Before the 
transaction, war breaks out.  

(c) N obtained K’s acceptance by fraud.  
The Contract can be avoided at K’s 
instance, but not by N.  

(d) C contracts with H, a local criminal to 
beat his business competitor.  

(e) When the Agreement is not in written 
form, barred by limitation, etc. it is 
unenforceable.  

 

2. Based on Formation 

 

Type of Contract Example 

(a) Express Contract: This Contract is made 
by words either spoken or written 

(b) Quasi Contract: This implies a contract 
though parties never intended.  Where 
a Proposal or Acceptance is made 
otherwise than in words,  Promise is 
said to be implied.  

(a) A appoints B as his agent, by way of a 
written agreement.  

(b) A consignment is delivered at a wrong 
place.  There is an implied condition for 
the recipient to return it, so that it can 
be delivered to the intended 
Consignee.  

On the basis of 
Creation  

On the basis of 
Execution 

On the basis of 
Enforceability 

 Express 

 Implied 

(2 types - Tacit and 

Quasi) 

 Valid 

 Void 

 Voidable 

 Executed 

 Executory  

 Unilateral 

 Bilateral 
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(c) Tacit Contract: It is a situation where a 
Contract has to be inferred from the 
conduct of parties.  

(c) Drawing cash from ATM, sale by fall of 
hammer at an auction sale, etc.   

 

3. Based on Performance 

 

Type of Contract Example 

(a) Executed Contract: This is a Contract 
which has been wholly performed or 
executed. 

(b) Executory Contract: This is a Contract 
which is partially performed or wholly 
unperformed, i.e. to be performed in 
future.  

(c) Unilateral Contract: It is a one-sided 
Contract in which only one party has to 
perform his promise or obligation.  

(d) Bilateral Contract: It is a Contract 
where the obligation or promise in a 
Contract is outstanding on the part of 
both parties.  

(a) A Contract to buy a car from B by 
paying cash.  B instantly delivers his 
car.  

 
(b) D agrees to buy V’s cycle by promising 

to pay cash on 15th July.  V agrees to 
deliver the cycle on 20th July.  

 
(c) G books a ticket with Indian Airlines 

from Delhi to Goa on 16th June, date of 
travel being 16th July.  Indian Airlines 
has to perform its part of Contract on 
16th July.   

(d) S agrees to sell his DVD player to R 
promising to deliver it on the date of 
payment.  R promises to pay the 
amount, one month hence.  

 

 
THE CIRCUMSTANCES UNDER WHICH A CONTRACT VALID  

AT THE FORMATION BECOMES VOID ARE: 
 
 
 
 
 
Destruction                   Death of                         Contract becoming           One or more parties             Alien 
of subject                   the parties                           unlawful                 becoming of unsound mind          enemy  

 
Essentials of a valid contract 

 
  
 
 
 
 
 
 
 
  
 
     
 
 
 
 
 

Offer and 
Acceptance 

Intention to 
create Legal 
relationship 

Free 
Consent 

Capacity to 
Contract 

Lawful 
Consideration 

Lawful 
Object 

Not  
Void 

Certainty of 
terms 

Possibility of 
performance 

Legal 
formalities 

Consensus 
ad 

idem 
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Element Description 

1. Agreement  There should be an agreement between two parties. 

 Agreement=Proposal, i.e. Offer + Acceptance with legal 
enforceability.  

2. Create legal 
relationship 

 An agreement of purely domestic or social nature is not a Contract.  

 There must be an intention by both parties to legally bind the 
other as a result of the agreement.  

 Example: A husband promised to pay his wife a household 
allowance of Rs. 5,000 every month.  Later the parties separated 
and the husband failed to pay the amount.  The wife sued for 
allowance.  Held, such agreements were outside the realm of 
Contract altogether.  Case 
law________________________________  

3. Consensus-ad-
idem, i.e. Meeting 
of Minds 

 To constitute a valid Contract, there must be meeting of minds, i.e. 
____________________________ 

 There may be an offer and acceptance thereof, but still no 
agreement, because the parties do not agree to the same thing in 
the same sense at the same time.  

 Example: Arun has a Hero Honda and a Bajaj Pulsar.  He offer to 
sell his Pulsar, but without mentioning the make.  Balu thinking 
that Arum proposes to sell his Hero Honda, accepts his offer.  This 
cannot constitute an agreement because there is no meeting of 
minds between Arun and Balu.  

4. Free Consent  Consent of parties to the Contract must be free and genuine.  
Hence, Consent should not be obtained by _________, _______,  
____________,_________ ,__________________ 
 

5. Competence to 
Contract 

 Parties should be competent to enter into an agreement and make 
it legally enforceable.  

 A person is competent if he is – (a) _________, (b) of _________, 
and (c) _____________________  

6. Lawful 
Consideration 

 Consideration is the price for which the promise of the other is 
bought/obtained.  

 There should be some lawful consideration for the agreement.  

 Consideration may be in cash or in kind.  Moreover, it must be real 
and not illusory.  

 When there is no Consideration, it will be a bare promise not 
enforceable by law.  

7. Lawful Object  The object of agreement should be lawful and legal.  

 Consideration or object of an agreement is unlawful if it-  
(a) is forbidden by law, or 
(b) is of such nature that, if permitted, would defeat the provisions of 

any law, or  
(c) is fraudulent, or  
(d) involves or implies injury to person or property of another, or  
(e) is regarded by Court as immoral, or opposed to public policy.  

8. Not declared void  The Agreement should be such that it should be capable of being 
enforced by law.  

 Certain Agreements have been expressly declared illegal or void by 
the law.  

9. Certainty of terms  The meaning of Agreement must be – (a) __________, or  
(b) ____________________________ 
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 If not, the Agreement will not be enforceable by law.  
10. Possibility of 
performance 

 The terms of the agreement should be capable of performance.  

 An agreement to do an act, impossible in itself, cannot be 
enforced.  

11. Necessary legal 
formalities  

 A Contract may be oral or in writing.  

 Where a particular type of Contract is required by law to be in 
writing and registered, it must comply with necessary formalities 
as to writing, registration and attestation.  

 If legal formalities are not carried out, then the Contract is not 
enforceable by law.  

REASONS FOR INCAPACITY  

REASONS FOR INCAPACITY  

 

 

        Status   Mental Deficiency     Unsound mind 

 
 
 
Foreign Sovereign  Alien Enemy               Convict  Corporation                  
Insolvent 
 

CONCEPT CAPSULE ON CERTAINTY OF TERMS - SEC 29 

 

Situations 
 

Result 

A agrees to sell B ‘a hundred tons of oil’  
 

A agrees to sell B 100 tons of Kerosene oil at 
the rate of Rs. 15 per Litre.  

 
 
 

Mr. A, who is a dealer in coconut oil only, 
agrees to sell to B ‘100 tons of oil’ at the rate of 
Rs. 300 per Litre. 

 

A agrees to sell to B all the grain in his granary 
at Laxmi Nagar at the rate of Rs. 15 per Kg. 

 
 
 

A agrees to sell to B 1,000 K.g. of rice at a price 
to be fixed by C.  

 
 
 

A agrees to sell to B his white horse for Rs. 500 

or Rs. 1,000 
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CONCEPT CAPSULES ON LEGAL RELATIONSHIP 

 

X invites Y (a Film Actor) to his daughter’s engagement and 
dinner party.  Y accepts the invitation and promises to attend.  
X made special arrangement for Y at the party but he did not 
turn up.  X enraged with Y’s behaviour, wanted to sue for loss 
incurred in making special arrangements.  X is seeking your 
advice.  

 

A Father promised to pay his son a sum of Rs. 1 lakh if the son 
passed C.A examination in the first attempt.  The son passed 
the examination in the first attempt, but the father failed to 
pay the amount as promised.  The son files a suit for recovery 
of the amount.  State whether the son can recover the amount 
under the Indian Contract Act, 1872 

 

 
 

B. OFFER 

1. Proposal/Offer: Signifying to another willingness to do or to abstain from doing anything, with a 
view to obtaining the assent of that other to such act or abstinence. 
 

2. Modes of making offer: (a) By doing an act: (i) Words – oral or written, or (ii) Conduct of parties.  
(b) By abstaining from doing an act.  
 

3. Rules  
(a) Creation of legal relationship.  
(b) Certain, definite and not vague.  It should not contain a term the non compliance of which 

would amount acceptance.  
(c) If agreement contains a basis for ascertaining a valid term, agreement is not void on its 

being vague.  
(d) Offer can be express or implied, specific or general.  
(e) Communication of offer is a must.  
(f) Offer should be made to obtain the consent of the offeree.  
(g) Offer may be conditional or non-conditional.   

 
4. Specific Offer: Made to specific person or group of persons.  It can be accepted only by the 

person to whom the offer is made.  
 

5. General Offer: Made to the public at large.  Not necessary for offeree to be known to the 
offeror. A stranger by complying with conditions of offer is deemed to have accepted the offer.  
 

6. Invitation to offer: Proposal of certain terms on which the person is willing to negotiate and 
invites the other party to make an offer on those terms.  
 

7. Invitation to offer= Expression of initial intention.  Offer=Expression of final willingness.  
 

8. Definite/Specific Tender = Offer to supply a definite quantity of goods.  
 

9. Standing Tender = Offer to supply goods periodically.  
 

10. Cross Offer: Two persons making identical offers to each other, in ignorance of each other’s 
offer.  No  concluded contract.  
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11. Counter Offer- Original offer is cancelled.  Acceptance has to be given to the counter offer.  
 

12. Lapse of offer –  
 
(a) Revocation of offer,  
(b) Rejection of offer,  
(c) Acceptance not made within a stipulated time or reasonable time,  
(d) Non fulfillment of conditions by the acceptor, 
(e) Death or insanity of offeror or offeree before acceptance,  
(f) Acceptance not in prescribed mode,  
(g) Cross and counter offers, and  
(h) Change in law or circumstances  
 

IMPORTANT CASE LAWS ON THE CONCEPT “OFFER” 

Where the offer is made to a specific person, it is only that 
person who can accept or reject it.  

Boulton vs Jones 

A Company advertised that it would give a reward of Rs. 100 to 
anyone who contracted influenza after using its Smoke Balls 
for a certain period according to printed directions. Mrs. Carlill 
purchased it and contracted influenza even after using it as per 
the printed instructions.  She claimed the reward of Rs. 100.  
The Company resisted claim on the ground that Offer was not 
made to her and that in any case she had not communicated 
her acceptance to the offer.  Held: _____________________ 
__________________________________________________ 
__________________________________________________  

 
 
 
 
 

Carlill vs Carbolic Smoke Ball Co.  

Mere statement of the lowest price at which the Vendor would 
sell contains no implied Contract to sell at that price to the 
person making the inquiry.  

 
Harvey vs Facie 

An auctioneer advertised in a newspaper that a sale of office 
furniture would be held on a certain date. A person, with the 
intention to buy furniture, came from a distant place for the  
auction, but the auction was cancelled. He cannot file a suit 
against the auctioneer for his loss of time and expenses 
because the advertisement was merely a declaration of 
intention to hold auction 
 
When particular goods are advertised for sale by auction, the 
Auctioneer does not enter into a contract with anyone who 
attends the sale, intending to purchase those goods, that they 
shall be actually put up for sale.  

 
Harris vs Nickerson 

 

A case law on offer and Invitation to offer : Point no 7 in the sub-chapter  "Offer" 

 

Pharmaceutical Society of Great Britain v Boots Cash Chemists Ltd.  

 Goods were displayed in the shop for sale with price tags attached on each article and self-
service system was there.  

 One customer selected the goods, but the shop owner refused to sell.  

 It was held that the display of goods was _________________________.  

 Selection of goods by the customer amounted to an ______________.  

 The shop owner had the discretion whether to accept such offer or not, i.e., whether  
    to sell such goods or not.  
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 Refusal by shop owner amounted to ____________ of the offer, and therefore, no contract 

concluded between the parties.  

 Therefore, the customer ______________ sue the shop-owner.  
 
 

The following are only “invitations to offer” and not “offers”:  
 

a) A price list of goods for sale;  
b) Quotations of lowest prices:  
c) An advertisement inviting tenders;  
d) Railway time-table;  
e) Prospectus issued by Company;  
f) Display of goods with price tags attached.  
 

 
A case law on Communication of offer is a must - Point number 3(e) in the sub-chapter  "Offer" 
 
Boulton v Jones  

- J offered to purchase 50 feet of leather from Z.  
- Z in the meantime sold his business to B.  
- Therefore, instead of Z, B supplied the leather to J. 

- J refused to accept the leather.  
- It was held that the offer was __________________ B, and so B had _______________ to 

accept the offer made by J. 
- Therefore, there was _____________________ between J and B.  

 

C. ACCEPTANCE 

1. Meaning of Acceptance: Consent to the offer.  When the person to whom proposal is 
made signifies his assent thereto, the proposal is said to be accepted. 
 

2. Rules: (a) Acceptance should emanate from an offer [ 
________________________________], (b) It can be made only by the offeree, (c) Should 
be made before the lapse of the offer, (d) Performance of conditions of offer = 
acceptance, (e) Acceptance should be for the exact terms of the offer. Acceptance must 
be unconditional.  Any variation becomes counter offer,  
(f) Acceptance should be communicated, (g) Silence not equal to Acceptance.  Exception – 
Offeree by his previous conduct has indicated that silence amounts to his acceptance, (h) 
Acceptance shall be as per prescribed mode, and (i) Acceptance to be made within the 
specified time.  (j) Acceptance must be given by the person who has the authority to 
accept the offer 
 

3. William Anson’s saying: Acceptance is to a proposal what a lighted match-stick is to a train 
of gun-powder.  

4. Special terms and conditions must be communicated in some reasonable manner.  There 
should be reasonable notice of such conditions on the face of the document, else 
acceptor is not bound.  

5. Contracts over the phone: Duty of the acceptor to ensure/confirm that his message is duly 
received by the offeror. 
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A case law on Acceptance must emanate from an offer - Point number 2(a) in the sub-chapter  
"Acceptance" 
 

Lalman Shukla v Gauri Dutt  

- G’s nephew was missing.  

- L, who was servant of G, went in search of the missing boy.  
- Meanwhile G issued handbills offering reward of Rs. 501 to anyone who would trace the 

boy.  

- L found the boy and brought him home.  
- Since L had no knowledge of the offer made by G, he could not accept such offer.  
- Since there was no acceptance, there could be no contract, and therefore, it was held that L 

was not eligible to receive the reward 
 
A case law on Acceptance must be unconditional - Point number 2(e) in the sub-chapter  
"Acceptance" 
 
H offered to sell his property to W for 1000 pounds. W in reply, made an offer of 950 pounds.   
H refused the offer. Later W wrote to him accepting the price of 1000 pounds. It was held  
that no contract was made between the parties and that a counter offer is no acceptance of the  
original offer. (Hyde Vs. Wrench) 
 
A case law on Acceptance must be given by the person who has the authority to accept the 

offer- Point number 2(j) in the sub-chapter  "Acceptance" 

Powell v Lee  
- A school advertised for filling a vacancy for the post of headmaster.  
- The managing committee of the school interviewed many candidates, and afterwards 

selected Mr. A for the post of headmaster.  
- However the decision of the managing committee was not communicated to Mr. A.  

-       Mr. B was one of the members of the managing committee. Being A’s friend, Mr. B informed 
Mr. A that Mr. A had been selected for post of headmaster.  

-  In the meantime, the managing committee changed its decision and appointed somebody    else 
as  the headmaster.  

- It was held that decision of the managing committee to appoint Mr. A as headmaster did not 
result in a valid contract since such decision was not communicated to Mr. A. The 
communication of this decision by Mr. B did not amount to acceptance, since the acceptance 
could only be given by the offeree, i.e., the school.  

- therefore, Mr. A had no cause of action against the school 
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Offer Letter put  
into course of    COMMUNICATION OF OFFER    Communication 
of 
transmission on         offer is complete 
01.04.2011       Offer Letter 
        reaches on  
        05.04.2011 
 
MR. A       COMMUNICATION OF     MR. B 
    OFFER AND ACCEPTANCE 
 
 
 Acceptance       Acceptance Letter put 
into 
 Letter reaches     COMMUNICATION OF      course of transmission 
 on 10.04.2011          ACCEPTANCE            on 07.04.2011 
 
 
  Communication of   Communication of 
  Acceptance is complete   Acceptance is complete 
  as against Acceptor   as against Offeror 
 
 
 
 

Communication of Offer and Acceptance 

Communication of offer Complete when it comes to the knowledge of the person to 
whom it is made. 

Communication of acceptance As against the Offeror – when it is put into course of 
transmission by the acceptor.  As against the acceptor – When it 
comes to the knowledge of the proposer.  

 
Revocation of Offer and Acceptance 

Time for revocation Offer-before communication of its acceptance is complete, as 
against the proposer.   
 
Mr. A can revoke the offer at any time before or at the moment 
when Mr. b posts his letter of acceptance, but not afterwards, i.e, 
__________ in the illustration above. 
 
Acceptance – before communication of its acceptance is 
complete, as against the acceptor.  
 
Mr. B could revoke his acceptance, upto any time before his 
acceptance comes to the knowledge of Mr. A, but not 
afterwards. i.e., __________ in the illustration above. 
 

When communication of 
revocation complete?  

Person revoking (offeror/acceptor) – when it is put into course of 
transmission.  
Person receiving the letter of revocation (either offeror/acceptor) 
– When he receives such letter of revocation. 
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OTHER IMPORTANT CASE LAWS ON THE CONCEPT “ACCEPTANCE” 

When the Offeree gives acceptance on different terms, it is treated as a 
Counter Offer and it is up to the original Offeror whether to accept the 
same or not.  

Union of India vs 
Babulal 

M offered to sell his land to N for 280.  N replied purporting to accept and 
enclosed 80, promising to pay the balance of 200 by monthly instalments 
of 50 each.  Held, that N could not enforce acceptance because his 
acceptance was not an unqualified one.  

Neale vs Merret 

B sent a draft agreement relating to supply of coal and coke to Manager of 
a Railway Company for his acceptance.  The Manager wrote “approved” 
on the same and put the draft in his table drawer, intending to send it to 
the Company’s solicitors for a formal Contract to be drawn up.  By 
oversight, the draft agreement remained in the drawer.  Held, there was 
no Contract as the Manager had not communicated his acceptance to 
Proposer.  

Brogden vs 
Metropolitan 
Railway Co. 

F offered by letter to buy his nephew’s horse for 30, saying: “If I hear no 
more about it, I shall consider the horse is mine at 30.” Nephew did not 
reply, but he told an auctioneer who was selling his horses not to sell that 
particular horse as he had sold it to his uncle.  By mistake, the auctioneer 
sold it.  F sued the auctioneer for conversion.  Held, F could not succeed as 
his nephew had not communicated acceptance and there was no 
Contract.  
 
 
 
 

Felthouse vs Bindley 

D. CONSIDERATION 

1. Meaning & Definition: Consideration = something in return.  When at the desire of the 
promisor, the promisee or any other person, has done or abstained from doing, or does or 
abstains from doing, or promises to do or abstain from doing, something. Such 
act/abstinence/promise = consideration.  No consideration = No contract.  
 
3. Rules 

 
(a) Consideration must move at the desire of the Promisor. 
 

D constructed a market at the instance of DC. The shopkeeper promised to pay 
D a commission on articles sold through the shops. After the shops were 
constructed, the shopkeeper did not pay. D sued the shopkeeper. Held, ____ 
_________________________________________________________ 
_________________________________________________________ 

 
Durga Prasad 

V/s Baldeo 

 
(b) It can be done by the promisee himself or by any other person.  
(c) Consideration may move from a stranger and also benefit a stranger. – Chinnayya V/s 
Ramayya 
 
(d) Consideration may be past, present or future.  English law does not recognize past 
consideration.  
 

A, a Minor, was given benefit of certain services by Plaintiff.  Plaintiff 
rendered those services, not voluntarily but at A’s desire and continued 
even after majority at A’s request, who subsequently promised to pay an 
annuity to Plaintiff.  Held that the past consideration was a good 

 
Sindhe vs 
Abraham 
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consideration.   

 
(e) Consideration must be real and not illusory.  Not valid if – physically impossible, legally not 
permissible, uncertain, fulfillment of pre-existing obligation.  
 

Where a witness who has received summons to appear at a trial, a promise 
to pay him anything beyond his expenses is void for want of consideration, 
because the witness was bound to appear and give evidence.  

Collins vs 
Godfrey 

 
(f) It must be legal.  
(g) Consideration need not be adequate.  
 
3. Exceptions to “no consideration no contract” – (a) Written and registered agreements arising 
out of love and affection between parties standing in near relation, (b) Past Voluntary service, (c) 
Promise to pay a time barred debt, (d) Completed gifts, (e) Bailment, (f) Contract of agency, and 
(g) Charity – If a person promises to contribute to charity and on this faith, the promisee 
undertakes a liability to the extent not exceeding the promised subscription, the contract shall be 
valid.  
 
 

An elder brother, on account of natural love and affection, promised to pay 
the debts of his younger brother.  Agreement was put to writing and 
registered.  Held, agreement was valid.  

Venkataswamy 
vs Rangaswamy 

A husband, by a registered agreement promised to pay his earnings to his 
wife.  Held, the agreement, though without consideration, was valid.   
 

PoonooBibi vs 
FyazBuksh 

 
 

A Hindu husband by a registered document, after referring to quarrels and 
disagreements between himself and his wife, promised to pay his wife a 
sum of money for her maintenance and separate residence.  Held 
________________ 
__________________________________________________________ 
________________________________________________________  

Rajalakshmi vs 
Bhootnath 

 
 
4. Doctrine of Privity of Contract: Only those persons, who are parties to a contract, can sue and 
be sued upon the contract. Third party to a contract cannot sue upon it, even though the contract 
may be for his benefit.   
 

S bought tyres from the Dunlop Rubber Co. and sold them to D, a sub-
dealer, who agreed with S not to sell below Dunlop’s List Price and to pay 
the Dunlop Co. Rs.5 as damages on every tyre D undersold.  D sold two 
tyres at less than the list price and thereupon the Dunlop Co.  sued him for 
the breach.  Held, Dunlop Co. could not maintain the suit as it was a 
stranger to the  Contract.  

Dunlop 
Pneumatic Tyre 
Co. vs Selfridge 

Co. 

 
 
4. Exceptions to Doctrine of Privity of Contract: STRANGER CAN SUE  

 
(a) Trust or charge,  
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(b) Marriage settlement, partition and other family arrangements,  
 
 
 
(c) Acknowledgement of liability,  
 
 
 
(d) Assignment of a contract,  
(e) Contracts entered into through an Agent, and 
 
 (f) Covenants running with land.    
 

Beneficiary, in whose favour a Trust of other interest in some immovable 
property has been created can enforce it even though he is not a party to 
the Contract.  

Madhu Trading 
Co. vs UOI &Ors. 

H sued her father-in-law K to recover Rs. 15,000 being arrears of allowance 
called Pin money payable to her by K under an agreement between K and 
H’s father, consideration being H’s marriage to K’s son D.  Both H and D 
were minors at the time of marriage.  Held, 
___________________________________  

Khwaja 
Muhammad vs 
Hussaini Begum 

A husband who was separated from his wife executed a separation deed by 
which he promised to pay to the Trustees, all the expenses for her 
maintenance.  Held, the agreement created a trust in favour of his wife and 
could be enforced by her.  
 

Gandy vs Gandy 

Provision of marriage expenses of female members of a Joint Hindu Family, 
entitles the female member to sue for such expenses on a partition 
between male members.  

Rakhmanbal 
Vs Govind 

The assignee of the rights and benefits under a Contract not involving 
personal skills, can enforce the Contract, subject to the equities between 
the original parties.  

KishanLal Sadhu 
vs Promila 
BalaDasi 

 

 
 

E. CAPACITY TO CONTRACT 

1. Persons competent: Person attained the age of majority, Person of sound mind and Person not 
disqualified by law.  
 
2. Position of minor  
(a) Agreement is ______________ 
(b) Acts _____________ be ratified on attaining majority  
(c) No refunds of benefit received  
(d) _______________ in case of fraudulent representation of age:  
(e) Cannot be a partner - except for benefits  
(f) Partners or Guardian _____________for breach of contract by minor  
(g) Cannot ask for specific performance of contract.   
(h) Cannot be adjudged insolvent.  
(i)  Minor is NOT liable in contract   
(j)  Minor’s ______________ is liable for _________________  
 

Dharmodas Ghose, a Minor, entered into a Contract for 
borrowing a sum of Rs. 20,000 out of which lender paid 
him a sum of Rs. 8,000.  The Minor executed mortgage of 

 
 
 



 

Law | 28  
 

property in favour of lender. Subsequently, the minor sued 
for setting aside mortgage.  Privy Council had to ascertain 
the validity of mortgage.  U/s 7 of Transfer of Property Act, 
every person competent to Contract is competent to 
mortgage.  The Privy Council decided that Sec. 10 and 11 of 
the Indian Contract Act make the minor’s Contract 
absolutely void, hence any money advanced to a Minor 
cannot be recovered.  
 

 
MohiriBibi vs Dharmodas Ghose 

Where a Contract is set aside, the Court may direct the 
minor, on equitable grounds, to restore the money or 
property to the other party.  If money could be traced, the 
Court would, on equitable grounds, ask the minor for 
restitution.  Sec. 30 and 33 of Specific Relief Act, 1963 
provide that in case of a fraudulent misrepresentation of 
his age by a Minor, inducing the other party to enter into a 
Contract, the Court may award compensation to the other 
party.  

 
 
 

Khan Gul vs Lakha Singh 

 
3.  Necessaries 
(a) Essentials to run a life.           
(b) Necessaries Include services. 
(c) Minor is not personally liable.  He cannot be asked to expend labour in exchange. Cannot 
attach his  
income.  
 

G, a Minor and a Professional Billiards Player, agreed with R, a leading 
professional player, to go on a world tour, competing against each other in 
matches.  G was to pay a certain sum of money to R for this purpose and 
also for learning the game.  R made all arrangements for the matches and 
spent money, but G refused to go.  R sued G and claimed damages for 
breach of his Contract.  Held, G was 
_________________________________________ 
____________________________________________________________  
 
 

 
 
 
Roberts vs Gray 

A minor who was a student, bought 11 fancy coats from N. He was, at that 
time, adequately provided with clothes. Held, not even a single coat was a 
necessity. His properties ____________, be attached for its payment. It is 
immaterial whether the other party knows this or not.  
 

 
Nash vs  
Inman 

 

 
4. Sound and unsound mind: 
Generally unsound-Occasionally sound: can enter into a Contract when he is of Sound Mind.  
Generally Sound - Occasionally Unsound: cannot make a contract when he is of Unsound Mind.  
 
5. Others:  
(a) Lunatic – suffers from intermittent intervals of sanity and insanity.  
(b) Idiot – Completely lost his mental balance 
(c) Drunken – similar to lunatic  
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F. FREE CONSENT & FACTORS VITIATING FREE CONSENT 

Coercion 
 
 
 
 
 
 
 
 
 
 
 

1. Forcibly compelling a person to enter into a contract.  Committing an act forbidden by IPC.  
Whether IPC is in force or not it is immaterial.  

2. Both thereat to person and goods 
3. Duress in English law – covers only person and not property.  
4. Threat to commit suicide = coercion.  
5. Consequences – ___________ at the option of the party whose consent was so obtained.  

Burden of proof lies on the person who wants to relieve himself from consequences of 
coercion.  Repay the money or thing obtained under coercion.  

 

R, a Hindu Widow, was forced to adopt X under threat 
that her husband’s corpse would not be allowed to be 
removed for cremation, unless she adopts X. The 
adoption is voidable as having been induced by coercion. 
  

 
 

Ranganayakamma vs AlwarSetti 
 

An agent refused to hand over books of accounts of 
Principal unless he (Principal) released him from all 
liabilities concerning past transactions. Held, release so 
given was not binding, being the outcome of coercion.   

 
Muthia vs Karuppan 

 

A obtained a release deed from his wife and son under a 
threat of committing suicide, the transaction was set 
aside on the ground of coercion. 

 

Ammiraju vsSeshamma 

 

 
 
Undue influence 

1. Improper or unfair use of one’s superior power in order to obtain the consent of a person 
who is in a weaker position.  

2. 2 points to remember – (i) ____________________; (ii) use of such position to obtain 
__________________________________________________ 

3. A person is deemed to be in a position to dominate the will of another-  
(a) where he holds a real or apparent authority over the other or where he stands in a 
fiduciary relation to the other; or  
(b) where he makes a contract with a person whose mental capacity is temporarily or 
permanently affected by reason of age, illness, or mental or bodily distress. 

4.  Consequence – Voidable contract; Contract may be set aside absolutely or upon 
satisfaction of the conditions. The burden of proving that such contract was not induced 
by undue influence shall lie upon the person in a position to dominate the will of the 
other. 
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When Relations are presumed to involve undue influence?  
 

Undue Influence is Presumed Not Presumed 

1. Parent and Child.   
2. Guardian and Ward. 
3. Religious I Spiritual Guru and Disciple. 
4. Doctor and Patient. 
5. Solicitor and Client. 
6. Trustee and Beneficiary. 
7. Fiance and Fiancee. 
The reason for such presumption is that the parties repose a 
high confidence in the other, which may lead to exercise of 
undue influence.  

1. Creditor and Debtor.   
2. Landlord and Tenant.   
3. _________________   
    

In these cases, the use of 
Undue Influence should be 

proved by the 
aggrieved party. 

 

 

A disciple agreeing to gift to his Spiritual Guru, his entire 
property, in return for attainment of salvation was held to 
be under undue influence.    

Mannu Singh vsUmadat Pandey 
 

An illiterate old woman made a Gift Deed of practically her 
entire property to her nephew who managed her affairs. 
Held, the gift should be set aside on grounds of undue 
influence. 

IncheNoriahvsShaikhAlie Bin 
Omar 

 

A 90 year old illiterate villager executed a gift deed in favour 
of his relatives who looked after his daily needs and his 
cultivation. Held, the relatives were in a position to 
dominate his will.  

 
Sher Singh vsPirthi Singh 

 

A minor girl who lost her parents lived with her cousin 
brother who was ,in the position of her parents. She 
executed a gift deed in his favour. Held, there was undue 
influence. 

 
Niko Devi vsKripa 

Mere proof of nearness of relationship is not sufficient for 
the Court to assume that one relation was in a position to 
dominate the will of another.   

P. 
SaraswathivsLakshmikantham 

 

 
Fraud 

1. False representation made to deceive the other person. It includes - 
1. The suggestion, as to a fact, of that which is not true, by one who does not believe it 
to be true  
2. The active concealment of a fact by one having knowledge or belief of the fact  
3. A promise made without any intention of performing it  
4. Any other act fitted to deceive or  
5. Any such act or omission as the law specially declares to be fraudulent.  

2. Effects – Right to rescind, Right to insist on performance, right to claim damages.  
3. Silence is not equal to fraud.  Exception – duty to speak and silence = speech.  
4. Loss of right of rescission  

 
The party defrauded, however, has no right to rescind or avoid the contract if:  

 

a) Ability to discover the truth by ordinary diligence  
The aggrieved party could have discovered the truth by ordinary diligence.  
 

b) Contract in ignorance of misrepresentation  
The aggrieved party enters into the contract in ignorance of misrepresentation.  
 

c) Affirming after knowing misrepresentation  
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The aggrieved party has affirmed or ratified the contract in any manner even after 
becoming  
aware of the fraud.  

 
Misrepresentation  

1. Representation wrongly made, either innocently or intentionally.  
Classification  
1. The positive assertion of a fact, which is not true, though the person making such 
assertion  
     believes it to be true.  
2. Any breach of duty, which gives an advantage to the person committing it, or misleads 
another  to his prejudice, without an intention to deceive. 

2. Consequence – contract is voidable, insistence on performance, No right for damages.  
 
Mistake 

1. Mistake of Fact  
(a) Unilateral – cannot avoid contract. Exceptions – Void when mistake is as to nature, 

quality and identity.  
(b) Bilateral – Void 

 
2. Mistake of law – Law of land – will not affect validity of contract.  Foreign Law – Treated 

as mistake of fact = void.  

 
 

Assorted Case Laws/ Case Studies 

X bought shares in a Company on the faith of a prospectus that contained an 
untrue statement as to the Directorship of J, X had never heard of J and hence 
such statement was immaterial from his view point. X’s claim for damages was 
_____________________________________________________________ 
______________________________________________________________ 

 
Smith vs 

Chadwick 

Sohan induced Suraj to buy his Motorcycle saying 
that it was in a very good condition. After taking 
the motorcycle, Suraj complained that there were 
many defects in the Motorcycle.  Sohan proposed 
to get it repaired and promised to pay 40% cost  
of repairs after a few days, the motorcycle did not 
work at all. Now Suraj wants to rescind the 
Contract. Decide.  

 

 

Case Law highlighting Bilateral Mistake as VOID 

Mistake as to Title: A took a lease of a fishery, which unknown to either 
party already belonged to A.  Held lease was void.  
 
 

Cooper vs Phibbs 

Mistake as to Physical Impossibility: A contracted to take on rent, a 
property for viewing the coronation procession of the King.  Unknown to 
the parties, the procession had already been cancelled.  Held that the 
Contract was void.  

 
Griffith vs Brymer 
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Case Law highlighting Unilateral Mistake as NOT VOID 

Mistake as to Quality: A sold oats to B by sample and B, thinking that they 
were old oats, purchased them.  In fact, the oats were new.  It was held that 
B was bound by the Contract.  

Smith vs Hughes 

Mistake as to Identity of Person: N, came in person, to a Jeweller’s Shop and 
chose some jewels.  The Jeweller was prepared to sell to him as a casual 
customer.  N tendered payment by cheque signing name of G, a person of 
credit.  N later took the jewels, which he pledged with B.  Held, B, ________ 
_____________________________________________________________ 
_____________________________________________________________  

 
 

Philip vs Brooks 

 

Case Law highlighting EXCEPTIONS, i.e. where Unilateral Mistake is also VOID 

A woman, falsely misrepresenting herself to be wife of a well known 
Baron obtained two pearl necklaces from a firm of Jewellers on the 
pretext of showing them to her husband before buying. She pledged 
them with a broker who took them in good faith. Held that there was 
____________ between Jeweller and woman and even an innocent 
buyer or a broker __________ get a good title. Broker ____________ 
necklaces to jeweller.  Jeweller intended to deal not with her but with 
quite a different person, i.e. wife of a Baron.  

 
 

Lake vs 
Simmons 

 
SUMMARY – Consequences of No Free Consent 

 

Coercion Undue influence  Fraud  Misrepresentation Mistake 
 
 
Voidable Voidable   Voidable  Voidable 
         (Exceptions apply)      (Exceptions apply) 
 
 
 
 
 
 Mistake of Fact           Mistake of Law 
 
 
Unilateral  Bilateral      Law of Land      Foreign 
Law 
 
 
 Valid     Void               Valid Treated as Mistake of 
(Exceptions apply)            Fact 
 

Agreements expressly declared void by the Indian Contract Act  
 
Agreements declared void under the Indian Contract Act- 

1. Agreement to enter into an agreement in future.  
2. Agreement that gives rise to social obligations.   
3. Sec. 11: Agreements entered into by incompetent parties.  
4. Sec. 20: Agreements entered into through a mutual mistake of fact between the parties.  
5. Sec. 23: Agreements, the object or consideration of which is unlawful.  
6. Sec. 24: Agreement, part of the consideration or object of which is unlawful and the 

unlawful object, cannot be separated from the lawful objects.  
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7. Sec. 25: Agreements, made without consideration.  
8. Sec. 26: Agreements in restraint of marriage.  
9. Sec. 27: Agreements in restraint of trade.  
10. Sec. 28: Agreements in restraint of legal proceedings.  
11. Sec. 29: Uncertain Agreements.  
12. Sec. 30: Wagering Agreements.  
13. Sec. 36: Agreements contingent upon impossible events.  
14. Sec. 56: Agreements to do impossible acts.  
15. Sec. 57: Agreements to do reciprocal promises, one set of which is legal, and the other set 

is illegal.  

G. VOID AGREEMENTS/CONTRACTS 

1. Consideration or object is unlawful 
(a) Contract is forbidden by law. 
(b) Contract if permitted will defeat the purpose of law.  
(c) Fraudulent 
(d) Involves or implies injury to the person or property of another.  
(e) Court regards it as immoral or opposed to public policy.  

 
2. Partially illegal:  

(a) If illegal part cannot be severed from legal part – Total contract is void.  
(b) If it is possible to severe illegal from legal – Enforce legal part only.  

 
3. Unlawful and illegal agreements 

(a) Unlawful agreements – Collateral agreements are not affected.  
(b) Illegal agreements – Collateral agreements are tainted with illegality.  
(c) Effects of illegality  

 Law discourages people from entering into illegal agreements.  

 In cases of equal guilt, the defendant is in a better position  
 

4. Agreements in restraint of trade is void.  Exceptions – Agreement with buyer of goodwill, 
trade combinations (without monopoly), service agreements with employees, agreements 
under Partnership Act, 1932.  
 

5. In restraint of legal proceedings: Agreement restricting enforcement of rights and 
Agreement which curtail the period of limitation.  Exceptions – Restricting jurisdiction, 
disputes arising in the contract to be referred to arbitration.  
 

6. Uncertain agreements: Agreements, the meaning of which is not certain or not capable of 
being made certain is void.  Uncertainty may relate to subject matter/terms of contract.  
 

7. Wagering Agreement  
(a) Promise to pay money or money’s worth by one person to another on the happening 

or non happening of a future uncertain event.  
(b) Essentials – Uncertain event, mutual chances of gain or loss, neither party to have 

control over event, no other interest in the event, and money or money’s worth.  
 

Essentials of a wagering agreement  
 

a. There must be a promise to pay money or money’s worth.  
b. The promise must be dependent upon the happening or non-happening of an event.  
c. The event must be uncertain.  
d. There must be two parties.  
e. The gain of one party must be the loss of the other.  
f. The promise must have been made with the sole intention to gamble.  
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g. Both the parties, under no circumstances, intend to enforce delivery.  
h. None of the parties should have control over the happening of the event.  
 

All agreements by way of wager are void and no one can recover the amount promised under  
such a contract either from the other party or the stake-holder by filing a suit in the court. 
 

(c) Effects – Contract is void.  No action for recovery.  No suit for breach.  
(d) Whether wagering agreements are illegal ? Yes.  In Gujarat and Maharashtra.  Other 

places it is void.  
(e) Not wagering agreements – (i) sale and purchase of shares, stock and goods, (ii) Prize 

competitions not exceeding Rs. 1000, (iii) Horse race contributions for Rs. 500 or 
more, (iv) contracts of Insurance.  

(f) Lottery = Wagering (except when conducted by government)  
 

8. Agreements opposed to public policy: (a) Trading with enemy, (b) Committing a Crime, 
(c) Interference with course of justice, (d) Stifling Prosecution, (e) Champerty and 
maintenance, (f) Restraint of Marriage, (g) Restraint of Marital duties, (h) Restraint of 
trade, (i) Restraint of legal proceedings, (j) Restraint of Parental rights, (k) Restraint of 
personal liberty, (l) Marriage brokerage, (m) Sale of public offices and titles, (n) Creation 
of monopolies, (o) Creation of interest opposed to public policy and (p) Defrauding 
creditors.  

 
9. Contingent Contract: Contract to do or not to do something if some event, collateral to 

such contract, does or does not happen.  Essentials – 1. Happening or non happening of 
event, 2. collateral event and 3. Uncertain event.  

 
 

 
Case Law highlighting Agreements in Restraint of Trade as VALID 

Trade Combinations: An Agreement between ice manufacturers not to 
sell ice below a stated price and to divide the profits in a certain 
proportion was valid u/s 27.  

S B Fraser Co. vs  
Bombay Ice Mfg Co 

Trade Combinations: Four ginning factories entered into an agreement 
fixing a uniform rate for ginning cotton and pooling their earnings to be 
divided between them in certain proportions. Held that the agreement 
was valid and enforceable. 

 
Haribhai vs Sharef Ali 

Minimum Period of Service: Where an Employee undertook to serve his 
Employer for a period of 3 years but leaves the service after one year, 
he may be asked to abide by the agreement. Hence the restriction 
imposed held valid. 

Deshpande v sArvind 
Mills  

 

Case Law highlighting Agreements in Restraint of Trade as VOID  

In Patna, 29 out of 30 manufacturers of combs agreed with R to supply 
combs only to him and not to anyone else. Under the agreement, R was 
free to reject the goods if he found no market for them. Held, 
agreement amounted to restraint of trade and void.   

ShaikhKalu vs 
RamasaranBhagat 

J an employee of a Chennai based Company, agreed not to employ 
himself in a similar business within a distance of 800 miles from Chennai 
after leaving the Company’s service. Held, the Agreement was void.  

 
Oakes & Co. vs Jackson 

S, a seller of imitation Jewellery, sells his business to B and promises, 
not to carry on business in imitation Jewellery and real Jewellery. Held, 
restraint with regard to Imitation Jewellery was Valid, but void as 
regards Real Jewellery. 

 
Goldsoll vs Goldman 
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 Rules as to Enforcement of Contingent Contracts:  
 

Happening of an  
Uncertain Future 
Event  
[Sec. 32] 
 

 Cannot be enforced by law 
unless and until such an event has 
happened.  

 Where the event becomes 
impossible, such contracts become void.  
 

 A makes a contract with B to 
buy B’s horse if A survives C. This 
cannot be enforced by law unless 
and until C dies in A’s life-time.  

 A makes a contract with B to 
sell a horse to B at a specified price, 
if C, to whom the horse had been 
earlier offered, refuses to buy. 
Contract cannot be enforced by law, 
unless & until C refuses to buy the 
horse.  

 A contracts to pay B a sum of 
money when B marries C. C dies 
without being married to B. Contract 
becomes void.  

Non-Happening of an  
Uncertain Future 
Event  
[Sec. 33] 

Can be enforced when the happening of 
that event becomes impossible, and not 
before.   
 

A agrees to pay B a sum of money if a 
certain ship does not return. The ship 
is sunk. Contract can be 
Enforced when the ship  
_______________  
 

Happening of a  
Specified Uncertain  
Event within a fixed  
time [Sec. 35]  

Becomes void if -  

 at the expiry of time fixed, such 
event has not happened, or  

 before the time fixed, such 
event becomes impossible.  
 

A promises to pay B a sum of money 
if a certain ship returns within a year. 
The Contract may be enforced if the 
ship _____ within the yaer, and 
becomes void, if the ship is 
______________ ______ 

Non-happening of a  
Specified Uncertain  
Event within a fixed  
time [Sec. 35]  

Can be enforced by law -  

 when time fixed has expired and 
such event has not happened, or  

 before expiry of the time fixed, 
it becomes certain that such event will 
not happen.  

A promises to pay B a sum of money 
if a certain ship does not return 
within a year. The Contract may be 
enforced if the ship ___________ 
within the year, or is 
_______________.  

Behaviour of a person  
at an unspecified time  
of future [Sec. 34]  

Event shall be considered to become 
impossible when such person does 
anything, which renders it impossible 
that he should so act within any definite 
time, or otherwise than under further 
contingencies.  

A agrees to pay B a sum of money if B 
marries C. But C marries D. The 
marriage of B to C must now be  
considered impossible, although it is 
possible that D may die and that C 
may afterwards marry B.  

Impossible Event  
[Sec. 36] 

Void, irrespective of whether or not the 
parties know of the impossibility of the 
event, at the time of entering into the 
agreement.  
 

 A agrees to pay B Rs. 1,000 if 
two parallel straight lines should 
enclose a space. Agreement is void.  

 A agrees to pay B Rs. 1,000 if 
B will marry A’s daughter C and C was 
dead at the time of the agreement. 
Agreement is void.  
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H. PERFORMANCE OF CONTRACTS 

1. Performance of a Contract takes place when the parties to the contract fulfill their obligations 
arising under the contract within the time and prescribed manner.  
 

2. Duties of Parties: Perform, or Offer to Perform, their respective promises.  
 
 

3. Offer to perform: 5 Conditions – (a) Unconditional, (b) Made to the Promisee or one of the joint 
promisees or his authorised agent, (c) Made at the proper place, time and form, (d) Promisee 
should have reasonable opportunity to ascertain that Promisor is able and willing to do the whole 
of his promise, and (e) In case of delivery of goods, the Promisee should be given reasonable 
opportunity of inspecting those goods.  
 

4. Effect of neglect of Promisee:  
(a) The Promisee is bound to afford reasonable facilities for the performance.  
(b) If the promisee does not provide reasonable facilities, Promisor is excused from such neglect 

as to any non-performance caused thereby.  
 

5. Who can demand performance ? Only Promissee. Exceptions – same as doctrine of Privity to 
contract.  On the death of Promisee – representatives can demand performance.  
 

6. Who can perform ? Only by promisor considering nature of case, personal skill or personal 
confidence.  
 

7. Performance by Joint Promisors:  
(a) (i) Joint lives – all of them, (ii) death of one promisor – Representative + others, (iii) death of 

last survivor – representative of all promisors.  
(b) Liability – joint and several.  Default by 1 promisor – others to share the loss equally.  
(c) Release of 1 joint promisor does not release others.  Released promisor liable to other 

promisors.  
 

8. Joint Promisees:  
(a) (i) Joint lives – all of them, (ii) death of one promisee – representative + others, (iii) death of 

last survivor – representative of all promisees.  

Right – JOINT ONLY.  When a person has made a promise to two or more persons jointly, these 
persons are known  as joint promisees.  
Unless a contrary intention appears from the contract, the right to claim performance rests with 
all the joint promisees 

 
9. Time and Place:  

(a) Promisor has not undertaken to perform without application by promisee – then, duty of the 
promise to apply for proper place an within business hours.  

(b) When no application is made: Time not specified – perform within reasonable time, Day is 
specified – perform during normal business hours, Place not specified – promisor to apply for 
appointment. 
 

10. Time as essence of contract:  
(a) Performance of promise is to be made within the specified time period 
(b) Upon default, the party can rescind the Contract and claim damages 
(c) When time is essence – At the option of the Promisee, the contract, or so much of contract as 

has NOT been performed, becomes voidable.  
(d) Compensation: Cannot be claimed if promisee accepts delayed performance.  When notice 
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was given, compensation can be claimed.  
(e) When time is not essence – Not voidable. Promisee entitled for compensation.   

 
11. Appropriation of Payment  
(a) When a debtor owes several distinct debts to a Creditor and makes a payment insufficient to 
satisfy the whole indebtedness, a question arises:  
To which debt should the payment be appropriated ? 
 
3 rules:  
Debtor intimates the order – Creditor must do so.  
No intimation from the debtor – at the discretion of Creditor. 
No intimation from debtor and Creditor fails to appropriate – Discharge the debts in chronological 
order.  
 
(b) Creditors can apply the payment against Time Barred Debt.  
Apply the payment FIRST against Interest and when fully paid off apply the payment against Principal.  

 

I. DISCHARGE OF CONTRACT 

Modes:  
1. By performance 
2. By lapse of time 
3. By operation of law – death, insolvency, merger, unauthorized alteration of terms and 

vesting of rights.  
4. By mutual agreement – Novation (substitution), Rescission (termination), Alteration 

(change in terms), Remission (accepting lesser fulfillment of promise) and Waiver 
(relinquishment of right) 

5. Impossibility of performance –  

 
a. Inherent impossibility -  

Eg : A agrees with B to discover treasure by magic.  
 

b. Subsequent impossibility/_________________Impossibility 

Subsequent impossibility is referred to as Doctrine of ______________ 

 

 

 

 

 

 

 

 

 

 

 A contract is deemed to  have become impossible of performance and thus void under the 
following circumstances:  

Reason Description  Example 

1. Death or 
personal 
incapacity 

When the performance  of a Contract 
depends upon personal skill or ability of a 
party, Contract stands discharged on the 
death or incapability of that person. 

A contracts to act at a theatre 
for 6 months for Rs. 5 Lakhs 
paid in advance by B. On 
several occasions A is too ill to 
act. The Contract to act 

DOCTRINE OF _______________ IMPOSSIBILITY It is also referred to as the ’doctrine of 

________________. It means a premature termination of a lawful contract due to 

certain intervening events or change of circumstances, which fundamentally strike the 

foundation of the contract and were beyond the knowledge and control of the parties 

to the agreement. When a contract becomes void, any person who has received any 

advantage under such contract is bound to restore it, or to make compensation for it to 

the person from whom he received it.  
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becomes ___________  

2. Destruction of 
Subject-matter 

If the subject matter of a Contract is 
destroyed after formation of Contract, 
without fault of either party, the Contract 
becomes void.     
 

A musical hall was agreed to 
be let out on certain dates, but 
before those dates the hall was 
destroyed by fire. Held that the 
Contract ____________ 
__________________ 
_______________ 
____________ 
[Taylor vs Caldwell]  

3. Non-existence 
of conditions 

Certain things necessary for performance 
cease to exist subsequent to making of 
Contract. Here, Contract becomes void.  

A and B Contract to marry each 
other. Before the wedding, A 
goes mad. Contract becomes 
_____ 

4. Change of Law If a Contract was lawful at the time of 

making it, but becomes unlawful by 

reasons of subsequent change in law, 

then performance becomes impossible. 

A in Bangalore contracts with B 

in Chennai to supply liquor. 

The Government of Tamil 

Nadu declares trading in liquor 

as illegal. The Contract is _____ 

5. Declaration of 
War 

When war is declared between two 
countries subsequent to making of 
Contract, parties would be exonerated 
from its performance. 

A in America contracts with B 
at Iraq to deliver a Cargo by 
air, destination Iraq. America 
declares war against Iraq. 
Contract becomes void on 
declaration of war. 

    
Doctrine of Frustration i.e., subsequent Impossibility cannot be invoked in the following cases- 
 

Situation Description Example 

1. Partial 
Impossibility 

When the Contract is 
made for several 
purposes, failure of one 
of them does not 
terminate the entire 
Contract.  

A agreed to let out a boat to H to – (i) view the 
naval review at the King’s coronation, and (ii) to 
cruise round the fleet.  Owing to King’s illness, 
the naval review was cancelled, but the fleet 
assembled and the boat could have been used 
to cruise round fleet.  Held Contract ________ 
discharged.  (Herne Bay Steamboat Co. vs 
Hutton)  

2. Commercial 
Impossibility 

(a) Commercial 
Impossibility means that 
performance will result in 
a loss to the Promisor. 
(b) Performance cannot 
be excused, nor are the 
parties thereto 
discharged.  

(a) A agreed to supply certain goods to B.  As a 
result of an increase in raw material and labour 
costs, it is no longer profitable for A to supply 
them at the agreed rate.  A cannot be excused 
for non-performance. 
(b) A Stationer agreed to supply white paper at 
a single rate contracted for one year.  Later, due 
to steep increase in market price, contractor 
stated that he would suffer very heavy loss by 
supplying at the contracted rates.  Under the 
Contract, rates were to be firm except for 
statutory levies.  Stationer _________claim that 
Contract had become commercially impossible 
of performance and that he stands discharged.  
(M/s. Alopi Md. vs Union of India)  

3. Difficulty of Contract is not discharged (a) A agreed to supply coal within certain 
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Performance merely because its 
performance has become 
more difficult, more 
expensive or less 
profitable than estimated 
at the time of entering 
into Contract.  

period.  Due to Government restriction on 
transport of coal from collieries, he failed to 
supply in time.  But coal was available in open 
market from where A could have obtained it.  A 
_____________ be discharged.  
(b) A promised to send certain goods from 
Bombay to Antwerp in September.  In August, 
war broke out and shipping space was not 
available except at very high rates.  Held that 
the increase of freight rates __________excuse 
performance.   
 
 
 

4. Default of a 
Third Party 

The Promisor is not 
exonerated from liability 
if a third person, on 
whose work the Promisor 
relied, fails to perform.  

A entered into a Contract with B for supply of 
certain things manufactured by C. C did not 
manufacture those goods.  A is 
___________and is ________ to B for damages.  

5. Strikes, 
Lockouts, etc. 

(a)Events like Strike, Lock out, Civil Disturbances, etc. do not terminate 
contracts.  
(b) But where the Contract provides for termination on the outbreak of 
these incidents, it shall come to an end.  

 
4. By operation of law  
 

Discharge under this head may take place as follows:  

Situation Description Example 

1. Death of 

Promisor 

Contracts involving personal skill or 
expertise of Promisor terminates 
on his death. 

A promises to perform a dance in 
B’s theatre. A dies. The Contract 
comes to an end.  

2. Insolvency When a Promisor is declared 
insolvent, he is discharged from all 
his liabilities incurred prior to his 
adjudication. 

A contracts to sell 100 bags of 

sugar to B. Due to heavy loss by a 

major fire which leaves nothing 

to sell, A applies for insolvency 

and is adjudged insolvent. 

Contract is discharged.    

3. Merger of rights When an inferior right accruing to a 
party in a Contract merges into a 
superior right accruing to the same 
party, then the Contract conferring 
inferior right is discharged. 

A took a land on lease from. B. 
Subsequently, A purchases that 
land. A becomes owner of the 
land and ownership rights being 
superior to rights of a lessee, the 
earlier Contract of lease stands 
terminated. 

4. Unauthorised 

alteration of terms 

of a written 

document 

Where any party makes any 

material alteration to the terms of 

Contract, without the consent of 

the other party, the Contract 

terminates.   

Material Alteration changes the 

legal identity or character of the 

Contract, or alters the rights & 

A agrees upon a Promissory Note 

to pay Rs. 5,000 to B. B alters the 

amount as Rs. 50,000. A is liable 
to pay only Rs. 5,000.   
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liabilities of the parties.  

5. Rights and 

Liabilities vest in 

the same person 

Where the rights and liabilities 
under a Contract vest in the same 
person, the Contract is discharged. 

 

A Bill of Exchange which was 
accepted by A, reaches A’s hands 
after being negotiated and 
endorsed through 4 other 
parties. The Contract is  
discharged.  

 
6. Actual Breach and Anticipatory Breach  
a. Anticipatory breach of contract  

Anticipatory breach of contract occurs, when a party repudiates it before the time fixed for 
performance has arrived or when a party by his own act disables himself from performing  
the contract.  
 

Eg:    A contracts to marry B. Before the agreed date of marriage he marries C. B is entitled to   
sue A for breach of promise.  

 
Consequences of Anticipatory Breach  
 

Where a party to a contract refuses to perform his part of the contract before the actual time   
arrives, the promisee may either:  

 a)  rescind the contract and treat the contract as having come to an end, and at once sue for  
            damages, or  
       b)  he may elect not to rescind but to treat the contract operative and wait for the time of       
             performance and then hold the other party liable for the consequences of non-

performance.  
  
b. b.  Actual breach of contract  

 

The actual breach may take place –  
 

i. at the time when performance is due, or  
ii. during the performance of the contract.  
 

Eg :       X, a singer, enters into a contract with Y, the manager of a theatre, to sing at his theatre 
two  
nights in every week for the next two months. Y agrees to pay her Rs. 100 for each 
performance,  
On the sixth night, X wilfully absents herself from the theatre. In this case, Y has the 
following  
two options.  

a) Y may rescind the contract and claim compensation for the loss occasioned to him by X’s  
failure to sing on the sixth night.  

b) Y may permit X to sing on the seventh night and claim compensation for loss from X by  
giving a notice to X of his intention to do so 
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Remedies for breach 
 

 

Remedies for Breach  

 

 

 
Rescission  Damages    Specific performance                     Injunction           QM                                          
                                                       
 

 

 
      Ordinary                   Special       Vindictive                    Nominal   Remote    Liquidated 
                                                                                                                                                
 

1. Rescission of Contract 
2. Suit for specific performance – when monetary compensation is not an adequate relief.  

 X agreed to sell on old painting to Y for Rs. 5,00,000/- Subsequently X refused to sell  
the painting. Held Y was entitled to file a suit against X for specific performance of the 
contract.  
 

Specific performance will not be granted where:   
 

a)In the opinion of the Court monetary compensation is adequate relief;  
b)The contract is of a personal nature, e.g., a contract to marry  
c)Where it is not possible for the Court to supervise the performance of the contract;  
d)  The contract is made by a Company beyond its object as laid down in its Memorandum 
of  Association. 

3. Suit for injunction – order of the court restraining a person from doing what he promised 
not to do.  

4. Suit for damages –  
 
a. Ordinary damages (Contract price – market price),  
b. Special damages,  
c. Vindictive damages (nature of punishment)For two things - 
_________________________________________________________________________ 
d. Nominal damages (only technical violation), 
e. Liquidated damages (Reasonable damages), Penalty (disproportionate to loss).  

               f. English law recognizes liquidated damages only. 
g. Remote damages - cannot be claimed 

 
   5. Quantum Meruit    

The phrase “quantum meruit” means ‘as much as merited’ or ‘as much as earned’. The 
general rule  
of law is that unless a person has performed his obligations in full, he cannot claim 
performance  
from the other. But in certain cases, when a person has done some work under a contract, 
and the  
other party repudiated the contract, or some event happens which makes the further 
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performance of the contract impossible, then the party who has performed the work can 
claim remuneration for the work he has already done.  
The claim on ‘quantum meruit’ arises in the following cases:  
 
a) When a contract is discovered to be unenforceable  

       Eg:  A pays B, Rs. 1,000/- in consideration of B’s promise to marry C, A’s daughter. C is dead  
              at the time of the promise. The agreement is void but B must repay A Rs. 1,000/-. 
 
        b) Obligation of person who has received advantage under void agreement 

         Eg:  A, a singer, contracts with B, the manager of a theatre, to sing at his theatre for two nights 
in every week during the next two months, and B engages to pay her a hundred rupees 
for each night' s performance. On the sixth night, A wilfully absents herself from the 
theatre, and B, in consequence, rescinds the contract. B must pay A for the five nights on 
which she had sung 

  
c) When one party abandons or refuses to perform the contract.  

       Eg:  X, a publisher engaged Y to write a story to be published in a series of magazine. After  
              a few series was published, X failed to publish the remaining story. It was held that Y  
              could claim payment on “quantum meruit” for the part already published.  

 

d) When a contract is divisible, and the party not in default, has enjoyed the part 
performance,   
the party in default may sue on quantum meruit.  

        Eg: X agreed to construct a commercial complex for Y for Rs. 30,00,000/ to be paid only after 
the contract is completed.  X abandoned the contract after completing one-third of the 
work. Afterwards, Y got the work completed.  It was held that X could not recover 
anything for work done as he was entitled to payment  only on completion of the work.  
This was an indivisible contract 

 
e) When an indivisible contract is completely performed but badly.  

       Eg : A agreed to do landscaping for B’s residential bungalow for Rs. 50,000/- A completed  
              the work but B complained of defective work. B had to spend Rs. 10,000/- to remedy  
              the defect. It was held that A could recover only Rs. 40,000 (50,000 - 10,000) from B.   

 
f) In case of non-gratuitous act  
Eg:  X leaves certain goods at Y’s shop by mistake. Y treats the goods as his own. Y is bound 
       to pay X.  
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I. DISCHARGE OF CONTRACT  
 

Agrees to Perform 
 

 
 
 
  YES    YES    YES 
 
 
 
 
 
 NO     NO   NO 

 
 
      

                  NO 
 
 
 
 
 

     YES  
 
 
 
 

SPECIAL CONTRACTS 
 
1. QUASI 
2.CONTINGENT [ ALREADY DISCUSSED] 
3.WAGERING [ ALREADY DISCUSSED] 
 
QUASI CONTRACTS: SEC. 68-72 

1. Meaning:  

Under certain special circumstances. the law creates and enforces legal rights and 
obligations  
although the parties have never entered into a contract. Such obligations imposed by law 
are  
called quasi contracts. The Act describes them as ‘certain relations resembling those 
created by  
contracts’. Thus quasi contracts are not full-fledged contracts. They are based on the 
principles  
of equity and justice, i.e., No person shall enrich himself unjustly. It is also known as the 
Law of Restitution.  

2. Types of Quasi Contracts  
 

a. Claims for necessities supplied to a person incompetent to contract.  
              Eg: A supplies B. a lunatic, with necessities suitable to his condition in life A is entitled  
                    to be reimbursed from B’s property.  

 

PROMISEE PROMISOR 

Performed 
As per 

Prescribed 

Mode? 

Within 

Prescribed 

Time? 

PERFORMANCE 

Impossible 

to perform? BREACH 

EXCUSED DISCHARGED 
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