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casE study 1

This capsule on Paper 6D: Economic Laws, Final (New) course is another step of Board of Studies in its 
endeavour to provide quality academic inputs to Final course students of Chartered Accountancy course. 
As students are aware that this is an open book examination and duration is 4 hours. The question paper 
would comprise five case studies of 25 marks each, out of which the student would be required to attempt any 
four. Students must divide their four hours between four case studies to be answered meticulously. Once the 
case studies have been opted, give them a comprehensively reading while attempting the same. Some of the 
illustrative case studies have been provided below for practice purpose. Students are suggested to solve the 
same in examination condition and check for the answers only after attempting the case studies. 

Mr. M R Gulati is renowned and influential real estate agent. Mr. 
M R Gulati has over 30 year of experience in real estate business 
and enjoys good reputation, also due to standing of his father 
Late Mr. Rattan Mal Gulati, in education sector. Mr. Rattan Mal 
Gulati was managing trustee of Easy Key Educational Trust, 
along with other family members as stated below;
SN Name Relation to Mr. 

Rattan Mal 
Gulati

Status

1 Mr. Rattan Mal 
Gulati

Self Managing 
Trustee

2 Mrs. Shashi Kala Wife Member 
Secretary

3 Mr. M R Gulati Elder Son Member 
Trustee

4 Mr. O P Gulati Younger Son Member 
Trustee

5 Mrs. Rita Gulati Daughter-in-law 
(wife of Mr. M R 
Gulati) 

Member 
Trustee

6 Mrs. Radha Gulati Daughter-in-law 
(wife of Mr. O P 
Gulati)

Member 
Trustee

7 Mr. Alok Grand-Son (Son 
of Mrs. Rita & 
Mr. M R Gulati)

Member 
Trustee

Easy Key Educational Trust runs group of agriculture 
colleges. Rita and Radha are cousin from Mohanty family with 
political background, which supports the businesses of Gulati 
Family, where ever possible. 

Post to death of Mr. Rattan Mal Gulati last year, Ms. Alka 
admitted as member trustee to Easy Key Education Trust and 
Mr. M R Gulati took charge as managing trustee. Ms. Alka 
is daughter of Mrs. Radha & Mr. O P Gulati; she is studying 
Agriculture Economics and Business Administration in one of 
dual degree programme of Kansas State University, Manhattan, 
United States. Mr. O P Gulati remitted US $ 260,000 to Ms. 
Alka through authorised person for tuition fee and personal 
expenditure. 

On 21st birthday of Ms. Alka, both the parent Mrs. Radha & Mr. 
O P Gulati, decided to visit to Ms. Alka in States, to congratulate 
her and on same day there is 25th Wedding Anniversary of Mrs. 
Radha & Mr. O P Gulati. While passing by streets in Manhattan 
Mrs. Radha, find Jewelry showroom which offers latest design and 
exciting offers. Mr. O P Gulati agrees to buy gold for Mrs. Radha, 
who was fond of jewelry and from investment prospective. Price 
offered by Gold smith is US$ 45 per gram, which is cheaper than 

prevailing prices of gold in India. Therefore, Mr. O P Gulati apart 
from purchase of 70 grams of gold ornaments (jewelry) and 20 
grams gold in form of gold coins; he also purchased latest gizmo 
device, which is not yet launched in India. On arrival to India, 
both Mrs. Radha & Mr. O P Gulati, pass through green channel; 
without making any disclosure/declaration to custom authority.

Mr. Pandey, a child-hood friend of Mr. M R Gulati approached 
him, and explained about financial crisis in his business and 
make a proposal to Mr. M R Gulati for sale of his ancestral land 
situated in Vikas-Khand (which now declared as an Industrial 
town, with tax holiday) at price below the market prevailed prices 
of similar land. Mr. M R Gulati, with intention to develop elite 
corporate plaza named ‘G Square’ where Board Meetings, Trade 
Conferences, Conventions, Workshops can be held, plans to buy 
land from Mr. Pandey. After negotiation, price for land settled 
at INRs 4 crore, out of which he paid INRs 1 crore in cash and 
balance INRs 3 crore in form of account payee cheque. Said cash 
of INRs 1 crore later deposited in joint personal account of Mrs. 
and Mr. Pandey in parts by Mr. Pandey. Mr. M R Gulati asked Mr. 
Pandey to register the plot in favour of Mr. Alok, and wish that 
his son should join his business.

To arrange fund for purchase of land situated in Vikas-
Khand, Mr. M R Gulati sold one of his earlier acquired property 
for INRs 5 Crore. After making payment of INRs 4 crore with 
residual amount of INRs 1 crore, Mr. M R Gulati start a housing 
project named ‘Paradise’ which comprises 6 flats (1 building of 3 
floors with 2 flat at each floor) in 650 Square Meters.

Advance equal to 25% of estimated (due to escalation clause) 
price collected from customer who booked the flats, and 20% of 
these advance amounts used to complete one of already existing 
ongoing project by Mr. M R Gulati and remaining amount kept 
in separate bank account. Project Paradise is not registered with 
Real Estate Regulatory Authority yet. Looking into the high 
demands among buyers, Mr. M R Gulati decided to enlarge 
the project by 4 flats, resultantly increase the floors from 3 to 
5. Installment also collected as and when become due, and duly 
accounted for in books of accounts and acknowledgment is also 
provided to allottees. Mr. Rahman, who is friend to family of Mr. 
M R Gulati, is also qualified lawyer by qualification but hotelier by 
profession, told Mr. M R Gulati about registration requirements 
of project under Real Estate (Regulation and Development) Act, 
2016; and Mr. M R Gulati applied for same. In mean time Mr. 
M R Gulati using his influence took permission from Municipal 
Corporation of city for increase of floor. 
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Mr. Alok who is fickle minded young-star, graduated from 
top notch B-School willing to start his business of solar panels, 
he asked his father to help him with funds in establishing the 
business. Mr. M R Gulati helped the son to establish the business 
in form of private company with name ‘Power Sun Private 
Limited’ by allowing him to use the Vikas-Khand land, in order to 
avail tax benefit. Mr. Alok raised a loan from financial institution 
at relatively high interest rate. Due to his capricious nature, 
no experience in business of solar panel and stiff economic 
conditions; business went into losses. Situation of debt trap arises 
in second year of operation. Liquidity and solvency position of 
business of Mr. Alok is this much bad that he is unable to pay-
off trade creditor, despite multiple month long reminders from 
vendors. One of unpaid operational creditor sent the demand 
notice under IBC, 2016 to Power Sun Private Limited on 15th 
November, 2019. 

Ms. Alka came back to India after completing her academic 
programme; she joined the governing body of group of 
agriculture colleges operated by Easy Key Educational Trust. She 
planned for strategic restructuring of the business. She decided 
to attain dominance in market and beat the competition by 
acquisition of the only another agriculture college operational 
in state. New programmes are also launched which are research 
based and featuring industry immersion as unique selling point. 
She ensured that all the group agriculture colleges of group must 
be accredited from ICAR. Down the line having aspiration, 
that these affiliated colleges either must emerge as autonomous 
colleges or become research based universities. Due to monopoly 
in agriculture courses, all fees apart from tuitions fee doubled 
from upcoming academic year.

Questions
Part A- Multiple Choice Questions (2 Marks each)
1. What will be amount of penalty, in regard to excess 

remittances in USD to United States done by Mr. O P Gulati: 
(a) USD 260,000
(b) USD 200,000
(c) USD 60,000
(d) USD 30,000

2. If the price of each flat is INRs 50 lakhs, then how much will 
be maximum amount of advance to book flat
(a) INRs 1,50,000
(b) INRs 5,00,000
(c) INRs 6,00,000
(d) INRs 6,50,000

3. Out of the following acts of Mr. M R Gulati, which can be held 
as offence under Real Estate (Regulation and Development) 
Act, 2016
i. Not applied for registration of the project at earlier stage 

(prior to extension of floors)
ii. Receive the advance and installments without/prior 

registration of Project.
iii. Use 20% of Fund for completion of other already on-

going existing project
(a) Only ii
(b) Both i and ii
(c) Both i and iii
(d) Both ii and iii

4. In how many days ‘Power Sun Private Limited’ need to 
respond demand notice of operational creditor served on 
15th November 2019
(a) latest by 22nd November 2019
(b) latest by 23rd November 2019
(c) Latest by 25th November 2019
(d) latest by 15th December 2019

5. Can Mr. Alok be held as Benamidar under Prohibition of 
Benami Property Transactions Act, 1988?
(a) Yes, because consideration paid by Mr. M R Gulati, but 

property registered in his name
(b) Yes, because he is party to transaction
(c) No, because he is son of Mr. M R Gulati, who paid the 

consideration
(d) No, because he didn’t participate in negotiation of price 

and payment there-of.

Part B- Descriptive Questions
 6. Is the act of Mrs. Radha & Mr. O P Gulati, on arrival to 

India, without making any disclosure and pass through green 
channel along with the article purchased from Manhattan, 
United States, constitute an offence under the Prevention of 
Money Laundering Act, 2002. (5 Marks)

7. ‘Power Sun Private Limited’ find it difficult to run the 
operations further and it is already defaulting in making 
payment to both financial and operational creditors. So, if 
‘Power Sun Private Limited’ wants to initiate insolvency 
resolution process, examine whether it can initiate the 
process? (6 Marks)

8. Ms. Alka is highly passionate about implementing 
the strategies, that she learned during her business 
administration classes. Is any of her actions or implication of 
strategies adopted by her is in contravention to provisions of 
the Competition Act, 2002? Advise (4 Marks)

Answers
Part A
1. (d) USD 30,000
 Reason - Amount involved in contravention is USD 10,000 

because amount permissible by Schedule III of Foreign 
Exchange Management (Permissible Current Account 
Transactions) Regulations 2000 is USD 250,000. Hence 
amount of penalty will be USD 30,000 (i.e. 3 times of USD 
10,000) [Section 13 of Foreign Exchange Management Act, 
1999]

2. (b) INRs 5,00,000
 Reason – Maximum amount of advance to book flat is INRs 

5,00,000 (i.e. 10% of 50,00,000) [Section 13 (1) of Real Estate 
(Regulation and Development) Act, 2016]

3. (b) Both i and ii
 Reason - Section 3 require prior registration, if area of land 

for proposed project is more than 500 square meters or there 
are more than 8 units; Since area is 650 square meters, hence 
project require prior registration. No amount should be 
received from allottee prior to registration of project. Hence 
both i and ii shall be constituted as offence.

  Section 4(2) (l) d require 70% of amount realized 
for project from allottee need to be kept in separate bank 
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account and will be used for that projects according to 
degree of completion withdrawal from said account can be 
made. Here in this case 80% deposited into separate account, 
hence not an offence.

4. (c) Latest by 25th November 2019
 Reason – Section 8(2) of Insolvency and Bankruptcy Code, 

2016 provides, that corporate debtor shall, within a period 
of ten days of the receipt of the demand notice, bring to the 
notice of the operational creditor that either the litigation is 
pending or payment of unpaid operational debt done.

5. (c) No, because he is son of Mr. M R Gulati, who paid the 
consideration

 Reason –By virtue of 2 (9) (A) (iii) - Property registered in 
name of child will not be considered as Benami transaction. 
Hence this property is not a Benami property and Mr. Alok is 
not Benamidar. 

6. As per section 3 of the Prevention of Money Laundering Act, 
2002, whosoever directly or indirectly attempts to indulge 
or knowingly assists or knowingly is a party or is actually 
involved in any process or activity connected with the 
proceeds of crime including its concealment, possession, 
acquisition or use and projecting or claiming it as untainted 
property, shall be guilty of offence of money-laundering. 

  Further as per section 2(u) “proceeds of crime” means 
any property derived or obtained, directly or indirectly, 
by any person as a result of criminal activity relating to a 
scheduled offence or the value of any such property or 
where such property is taken or held outside the country, 
then the property equivalent in value held within the country 
or abroad. 

  Further as per paragraph 12 of part A of schedule to the 
Prevention of Money Laundering Act 2002, offences under 
the section 135 of Customs Act, 1962 regarding evasion of 
custom duty; and as per part B of schedule to the Prevention 
of Money Laundering Act 2002, offences under the section 
132 of Customs Act, 1962 regarding False declaration, false 
documents, are considered as scheduled offence under the 
Prevention of Money Laundering Act, 2002. 

  Since baggage item are also subject to duty beyond 
certain limit and gold and jewelry purchased by Mrs. Radha 
& Mr. O P Gulati either not permitted as baggage through 
green channel and not filling declaration leads to evasion 
of duty. Hence, if no declaration made to custom officer on 
arrival at airport will constitute as scheduled offence. 

  Hence act of Mrs. Radha & Mr. O P Gulati, on arrival 
to India; without making any disclosure/declaration to custom 
authority and pass through green channel along with the 
article purchased from Manhattan, United States, constitute 
an offence under the Prevention of Money Laundering Act, 
2002.

7. As per section 6 of the Insolvency and Bankruptcy Code, 
2016, where any corporate debtor commits a default, a 
financial creditor, an operational creditor or the corporate 
debtor itself may initiate corporate insolvency resolution 
process in respect of such corporate debtor in the manner 
as provided under the section 7, 9, & 10 of the Code. Hence, 
yes ‘Power Sun Private Limited’ being a corporate debtor can 

initiate insolvency resolution process against itself as per 
section 10 of the Code. 

 Initiation of corporate insolvency resolution process 
‘Power Sun Private Limited’: Application shall be filed 
in form and manner with such fee as may be prescribed for 
initiating corporate insolvency resolution process with the 
Adjudicating Authority.
•	 Furnish	the	information	relating	to	its	books	of	account	

and such other documents relating to such period as may 
be specified; and the resolution professional proposed to 
be appointed as an interim resolution professional.

•	 The	 Adjudicating	 Authority	 shall,	 within	 a	 period	 of	
fourteen days of the receipt of the application, by an order 
either admit the application, if it is complete; or reject 
the application, if it is incomplete. Before rejecting an 
application, give a notice to the applicant to rectify the 
defects in his application within seven days from the date 
of receipt of such notice from the Adjudicating Authority.

•	 	 The	 corporate	 insolvency	 resolution	 process	 shall	
commence from the date of admission of the application. 

 However, ‘Power Sun Private Limited’ shall not be entitled 
to make an application to initiate corporate insolvency 
resolution process in terms of section 11 of the Code under 
any of the following situations: 
•	 If	already	undergoing	a	corporate	insolvency	resolution	

process; or completed corporate insolvency resolution 
process twelve months preceding the date of making of 
the application

•	 If	violated	any	of	the	terms	of	resolution	plan	which	was	
approved twelve months before the date of making of an 
application

•	 If	a	liquidation	order	already	has	been	made.
8. As per sub-section 1 to section 4 of the Competition Act, 

2002, no enterprise or group shall abuse its dominant 
position. 

  Further as per explanation (a) to section 4 “dominant 
position” means a position of strength, enjoyed by an 
enterprise, in the relevant market, in India, which enables it 
to (i) operate independently of competitive forces prevailing 
in the relevant market; or (ii) affect its competitors or 
consumers or the relevant market in its favour. 

Further as per section 4(2)(a)(ii), there shall be an abuse of 
dominant position if an enterprise or a group, directly or 
indirectly, imposes unfair or discriminatory price in purchase or 
sale of goods or service. 

In given case, decision by Ms. Alka to attain dominance by 
acquisition of the another agriculture college operational in state, 
is not in contravention to provisions of the Competition Act, 2002. 

But increasing all the fees apart from tuitions fee to double 
due to monopoly which comes out of dominance over market by 
killing the competition, is in contravention to provisions of the 
Competition Act, 2002. 

[Note – Acquiring dominance is not offence, but abuse of 
dominance is an offence.]
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casE study 2
In the year 2001, Keshav and Tanishk formed Ketan Builders and 
Constructions Private Limited (KBCPL) having registered office 
in Karol Bagh, New Delhi. The company provided spacious and 
plush homes with well-designed landscapes, gymnasiums along 
with multi-tiered security and recreational spaces involving 
more than one lac sq. ft. in Faridabad and Gurugram. 

Their construction business was flourishing day-by-day. 
‘KBCPL’ was now a brand which could attract persons from all 
walks of life i.e. professors, advocates, engineers, professionals, 
businessmen, government employees holding responsible 
positions, etc. Expanding business required Keshav and Tanishk 
to appoint Radhika and her husband Ratnesh, both architects by 
profession, as directors in the company. Radhika was the younger 
sister of Tanishk. 

Time was passing on. It was in the month of July, 2015, 
that the KBCPL launched yet another project in Greater Noida 
whose completion date was given as June, 2018. This project 
involved construction of residential units, office spaces and a 
mall. The modus operandi was to invest around Rs1200 crore 
for developing the township at Greater Noida under ‘committed 
returns plan’. 

The ‘committed returns plan’ required the home-buyers to 
pay 80% percent of the total sale consideration up-front at the 
time of execution of the MOU and the promoters of KBCPL 
would undertake to pay 12% of the ‘advance money’ so received 
each month to the investors as ‘committed returns’ from the date 
of execution of the MOU till the time actual physical possession 
of residential units/office space, etc., was to be handed over 
to the buyer. The home-buyers also had the option to choose 
the construction-linked payment plan and possession-linked 
payment plan. 

In comparison to construction and possession linked 
payment plan, the ‘committed returns plan’ proved to be an 
attractive one for the home-buyers belonging to different strata 
of society. Like many others, Aayush, by profession a computer 
engineer and working for a reputed MNC engaged in developing 
customized software, was also interested in this plan and applied 
for a residential unit as well as an office space. Aayush, who 
always wanted to be a self-employed person in the long run, kept 
some future plans in mind while applying for the office space. 

Under the ‘committed returns plan’, Aayush was required to 
make a payment of Rs80.00 lacs (i.e. 80% of the cost of Rs1.00 
crore for a 4BHK apartment and an office space in the mall). He 
discussed the matter with his father Ramashankar who arranged 
Rs65.00 lacs by raising loan against his fixed deposits. Remaining 
Rs15.00 lacs were arranged by Aayush as gold loan by pledging 
the jewelry of his wife Meera. According to the MOU entered by 
Aayush with the company, he would be paid Rs80,000 per month 
through NEFT from October, 2015 onwards till the handing over 
of the fully constructed property. The difference of Rs20.00 lacs 
(i.e. Rs1.00 crore minus Rs80.00 lacs) would be paid by Aayush 
when he will be having the possession of the apartment as well 
as office space. 

Everything seemed to be fine in the first year of launching the 
project as the KBCPL paid the ‘committed returns’ to the home-
buyers without any default but stopped the same thereafter 
without assigning any reason. Similar to the others, Aayush also 
noticed the default but comforted himself by assuming that the 
‘committed returns’ would start soon after sometime. 

There was, however, no ray of hope and the default 

continued unhindered. Further, Aayush learned from certain 
other home-buyers that no construction activities were in sight 
at the earmarked plot. He made up his mind to visit the site 
personally and found the unthinkable revelations true. Aayush 
got extremely worried at the changed scenario. He contacted the 
officials of the company but received no reply. At a later date, 
when Aayush confronted the company officials, he was informed 
that the possession would be given within the next two years; but 
the time passed without anything concrete to happen. 

Sensing dark clouds looming large over his head, he discussed 
the worrying matter with his uncle’s lawyer, Vansh Agarwal. His 
uncle, Rajinder Kumar, was an exporter, exporting readymade 
leather bags of various sizes to South Africa, catering to latest 
fashion trends. 

Vansh informed Aayush that due to some significant 
amendments in Insolvency and Bankruptcy Code, 2016 (IBC, 
2016) home-buyers were also the financial creditors of the builders 
and developers. The premise of this amendment was based on an 
important fact that the home-buyers were also a reckoning force 
as other financial creditors; but they were being left high and dry 
when it came to playing a role in the decision-making process 
relating to initiation of insolvency resolution process against the 
defaulting builder/developer. Accordingly, he could also be referred 
to as a financial creditor and could initiate insolvency proceedings 
against the company as it had failed to pay back monthly ‘committed 
returns’ to him including non-delivery of apartment and office space 
at the stipulated time. The other investors could also sail in the same 
boat as they had the similar fate. 

Vansh further clarified that ‘debt’ in this case was disbursed 
against the consideration for ‘time value of money’ which is 
the main ingredient that is required to be satisfied in order for 
an arrangement to qualify as financial debt and for the lender 
to qualify as a financial creditor under the scheme of IBC. This 
acted as silver lining for Aayush. 

In the meantime, Aayush came across a public announcement 
through which claims from ‘Financial Creditors’ as well as 
other creditors of KBCPL were invited. On further enquiry, he 
gathered that the company had defaulted in repayment of a term 
loan of Rs100 crore which was obtained from National Bank of 
India. Accordingly, the Hon’ble National Company Law Tribunal 
(NCLT), Delhi, on the application of National Bank of India, had 
ordered the commencement of Corporate Insolvency Resolution 
Process (CIRP) against KBCPL. As mentioned in the public 
announcement, Aayush submitted his claim along with proof 
thereof in ‘Form C’ through the specified e-mail. 

Questions
Part A - Multiple Choice Questions (2 Marks each)
1. In the given case study, National Bank of India filed an 

application for corporate insolvency resolution process 
(CIRP) with National Company Law Tribunal, Delhi against 
KBCPL for default in repayment of term loan. If everything 
was in perfect order, from which date the corporate 
insolvency resolution process would have commenced?
(a) From the date of submission of the application.
(b) From the date of admission of the application.
(c) From the date of ascertaining the existence of default by 

the NCLT.
(d) From the date of appointment of Insolvency Resolution 

Professional (IRP).
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2.  Suppose Radhika had given a loan of Rs15,00,000 to KBCPL 

which remained outstanding when Corporate Insolvency 
Resolution Process was ordered. As financial creditor 
whether she could be a part of Committee of Creditors 
(CoC) after she submitted her claim in ‘Form C’. 
(a) Yes, she could be a part of Committee of Creditors (CoC) 

as she had given loan to KBCPL which was more than 
Rs5,00,000. 

(b) No, she being a director of KBCPL, could not be a part of 
Committee of Creditors (CoC). 

(c) Yes, she could be a part of Committee of Creditors (CoC), 
if Interim Resolution Professional (IRP) permitted her 
despite the fact that she was a director of KBCPL.

(d) Yes, she could be a part of Committee of Creditors 
(CoC), if Interim Resolution Professional (IRP) sought 
permission of minimum 75% of the shareholders of the 
company carrying voting rights. 

3.  In the case study, Ketan Builders and Constructions Private 
Limited had demanded advance payment of 80% of the 
project cost from the intending home-buyers. After coming 
into force of Real Estate (Regulation and Development), Act, 
2016 (RERA), maximum how much advance money can be 
demanded by a builder. 
(a) Not more than 5%
(b) Not more than 10% 
(c) Not more than 15%
(d) Not more than 20%

4.  Suppose the application for Corporate Insolvency Resolution 
Process against KBCPL filed by National Bank of India with 
the National Company Law Tribunal, Delhi is adjudged as 
incomplete in respect of certain matters. It was intimated to 
National Bank of India through notice issued on 24th October 
2018. The said notice was received by National Bank of India 
on 26th October, 2018. The time period within which the 
defects must be rectified by National Bank of India, so that 
insolvency process may be started by the National Company 
Law Tribunal, Delhi. 
(a) latest by 31st October, 2018
(b) latest by 2nd November, 2018
(c) latest by 5th November, 2018
(d) latest by 10th November, 2018

5. In the given case study, Aayush, as ‘financial creditor’, could 
also move an application for corporate insolvency resolution 
process because non-payment of debt by KBCPL was much 
more than the minimum amount stipulated for triggering a 
default against the company. Indicate that minimum amount 
by choosing the correct option:
(a) Rs50,000
(b) Rs1,00,000 
(c) Rs10,00,000
(d) Rs20,00,000

Part B- Descriptive Questions
6.  In this case study Aayush, who is a home-buyer, has been 

categorized as a ‘financial  creditor’. You are required to 
answer the following:
(a) Mention the provisions which enable a ‘home-buyer’ to 

be considered as a ‘financial creditor’. (5 Marks)
(b) ‘Identify when a ‘financial creditor’ can also be categorised 

as an ‘operational creditor’? (5 Marks)
7. In the given case study, suppose Aayush having developed a 

customized software for KBCPL. Despite repeated reminders, 

KBCPL did not settle his invoice of Rs5,00,000 raised in this 
respect. Ultimately, Aayush proceeded to file application for 
initiating Corporate Insolvency Resolution Process (CIRP) 
against KBCPL with the National Company Law Tribunal 
(NCLT), Delhi. What could have been the documents which 
Aayush might have furnished along with application filed for 
initiating Corporate Insolvency Resolution Process (CIRP)? 
(5 Marks)

Answers
Part A
1. (b) From the date of admission of the application.
 Reason: According to Section 7 (6), the corporate insolvency 

resolution process shall commence from the date of 
admission of the application.

2. (b) No, she being a director of KBCPL, could not be a part of 
Committee of Creditors (CoC). 

 Reason: Refer First Proviso to Section 21 (2) which states that 
a financial creditor, who is a related party of the corporate 
debtor, shall not have any right of participation or voting in a 
meeting of the Committee of Creditors (CoC). Radhika being 
a director of the company was a ‘related party’ in terms of 
Section 5 (24).

3. (b) Not more than 10% 
 Reason: Refer Section 13 (1) of the Real Estate (Regulation 

and Development), Act, 2016 which states that a promoter 
shall not accept a sum more than ten per cent of the cost 
of the apartment, plot, or building as the case may be, as 
an advance payment or an application fee, from a person 
without first entering into a written agreement for sale with 
such person and register the said agreement for sale, under 
any law for the time being in force.

4. (b) latest by 2nd November, 2018
 Reason: According to Proviso to Section 7 (5), any defect in 

the application needs to be rectified within 7 days of receipt 
of notice from the Adjudicating Authority. As the notice 
of NCLT was received by National Bank of India on 26th 
October, 2018, so it needs to be rectified within 7 days of 
receipt of notice i.e latest by 2nd November, 2018

5. (b) Rs1,00,000 
 Reason: Refer Section 4 (1) which states that the insolvency 

and liquidation in respect of corporate debtors shall be 
triggered where the minimum amount of the default is 
Rs1,00,000. 

Part B 
6 (a). In order to categorise the home-buyers as ‘financial 

creditors’, Section 5 (8) of the Insolvency and Bankruptcy 
Code, 2016, which defines the term ‘financial debt’, was 
amended by the Insolvency and Bankruptcy Code (Second 
Amendment) Act, 2018 w.e.f. 06-06-2018. The amendment 
involved inserting Explanation (i) in Clause (f ) of Section 5 
(8) as under: 
 Explanation (i) - ‘any amount raised from an allottee 
under a real estate project shall be deemed to be an amount 
having the commercial effect of a borrowing’.
 By inserting above-mentioned Explanation (i) in 
Section 5 (8) (f ), the law makes it clear that the ‘financial debt’ 
includes any amount which is raised from an allottee under a 
real estate project. Further, such amount shall be deemed to 
be an amount having the commercial effect of a borrowing. 
The phrase ‘commercial effect of a borrowing’ means that the 
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borrower has borrowed money for the purpose of business 
activities.
 The payment made by Aayush to KBCPL for purchasing 
an apartment and office space is, therefore, a ‘financial debt’ 
and accordingly, Aayush is a ‘financial creditor’. 

 (b). According to Section 5 (20) of the Insolvency and 
Bankruptcy Code, 2016, the term ‘operational creditor’ 
means a person to whom an operational debt is owed and 
includes any person to whom such debt has been legally 
assigned or transferred.

  Further, according to Section 5 (21) the term 
‘operational debt’ means a claim in respect of the provision of 
goods or services including employment or a debt in respect 
of the payment of dues arising under any law for the time 
being in force and payable to the Central Government, any 
State Government or any local authority.

  In order to categorise, Aayush as ‘operational creditor’ 
also, in addition to ‘financial creditor’, he should have made 
provision of goods, for example, supply of construction 
material to KBCPL and the payment for which remains 
unpaid. Or else, he should have made provision of certain 
services but the company, till date, has not honoured the 
invoice raised by him. Another limb of operational debt is 
‘employment dues’ i.e. Aayush was/is in the employment of 
the company but his employment dues are still pending. 

Rajath and his two sons, Lokesh and Ramesh are the promoters 
of RAJATH BEVERAGES LTD (RBL). Rajath is the Chief 
Managing Director (CMD) of the Company. 

Lokesh looks after finance and marketing; Ramesh takes care 
of production and human resources. 

Production unit is located in Patna, Bihar. The business of 
the Company is manufacturing and selling of mineral water. 
The company was formed with a small investment of Rs25 Lacs 
initially as a private limited company, however, later converted 
into an unlisted Limited Liability Company. The promoters, 
through their hard work and business competence ensured that 
RBL is profitable. 

Lokesh is an ambitious as well as a shrewd business man. He 
always tried to beat the competition through flexibility in pricing 
of his products. Sometimes he even sold some of the products 
at prices below the costs. He always looked for new avenues for 
business development, diversification and expansion, for which 
Ramesh ably assisted him by providing him with the required 
feasibility reports, analysis and technical information.

Years passed. Board of Directors of RBL decided to go for 
public issue and listing of its Equity Shares, mainly for expansion, 
initially with setting up a new large scale mango juice preparation 
plant. The public offer was a great success and the required shares 
were duly allotted.

A new large scale mango juice manufacturing plant was 
established in Patna, location next to the existing mineral water 
unit. First year of operation was just breakeven. However, 
unfortunately, the second year of operation turned out to be 
negative for the Mango Juice Unit due to bad monsoons and bad 
weather. There was scarcity in supply of mangoes, mango pulp 
and some other basic raw materials required for production of 
mango juice during the year 2017 in Bihar. Consequently, all the 
mango juice manufacturing units in Bihar, through their trade 

7. As required by Section 9 (3) of the Insolvency and Bankruptcy 
Code, 2016, Aayush by having developed a customized 
software for KBCPL, provided a service to KBCPL. Thus, he 
acts as an operational creditor. So, by section 9 of the IBC, 
operational creditor will be regulated for initiation of CIRP 
against Corporate Debtor. As per sub-section 9(3), Aayush as 
an ‘operational creditor’ might have furnished the following 
documents along with the application for CIRP:
(a) a copy of the invoice demanding payment or demand 

notice delivered by the operational creditor to the 
corporate debtor.

(b) an affidavit to the effect that there is no notice given by 
the corporate debtor relating to a dispute of the unpaid 
operational debt.

(c) a copy of the certificate from the financial institutions 
maintaining accounts of the operational creditor 
confirming that there is no payment of an unpaid 
operational debt by the corporate debtor, if available. 
[this requirement under (c) is not mandatory w.e.f. 06-
06-2018]

(d) a copy of any record with information utility confirming 
that there is no payment of an unpaid operational debt by 
the corporate debtor, if available; and

(e) any other proof confirming that there is no payment of 
an unpaid operational debt by the corporate debtor or 
such other information, as may be prescribed.

casE study 3
association, entered into an Understanding for price fixing with 
the sole purpose of defeating competition during the time of 
scarcity. However, the said Understanding was not in writing and 
also not intended to be enforced by legal proceedings. 

In due course of time, RBL entered into a joint venture 
agreement with RAMAN PULP PRIVATE LIMITED (RPPL) 
of Punjab to ensure continuous supply of mango pulp and some 
other raw materials to its mango juice manufacturing unit. With 
this JV and some other continuous supplies arrangements, RBL 
could gradually reach an advantageous position in Bihar for local 
sales of Mango Juice within the State. Production and sales of 
RBL increased by more than 10 times within a short period of 
time.

RBL also entered into various distribution agreements with 
different retail distributors within the state of Bihar to sell its 
products only in the area exclusively identified or allocated to 
each of them. Different agreements relating to prices, quantities, 
bids and market sharing with the competitors and other non-
competing entities were also entered into by RBL.

RBL enhanced its production efficiency, introduced various 
cost saving measures, and could substantially increase its market 
share in the sale of its products over a period of time. Many 
of the bankers, financial institutions and potential investors 
approached the Company, offering further financial assistance/
investment. With all the productive measures, RBL could achieve 
the position of strength in Bihar market to operate independently 
of competitive forces. RBL soon also diversified into other 
segments of businesses in Beverages.

However, the continuing business competition also resulted 
in the Commission receiving formal information from one of the 
Trade Associations in Bihar that there is abuse of dominance by 
RBL by contravening various provisions of the relevant law. The 
Commission initiated an enquiry and was of the opinion that 
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there exists a prima facie case and directed the Director General 
(DG) to cause an investigation to be made into the matter and 
report the findings to the Commission.

After due investigation, the DG submitted his Report to 
the Commission within the specified period. However, the 
allegations against RBL of the contravention of the law could 
not be substantiated during investigation and were found to be 
mainly because of the business competition. The Report of the 
DG recommended that there is no contravention, since there is 
no appreciable adverse effect on competition.

The Commission forwarded copies of the Report to both 
the parties. After due consideration of the objections and 
suggestions, the Commission agreed with the recommendations 
of the DG, closed the matter and passed the appropriate Orders. 

Questions
Part A- Multiple Choice Questions (2 Marks each) 
1. Board of Directors of RBL decided to go for public issue and 

listing of its Equity Shares, for business expansion, initially 
with setting up a new large scale mango juice preparation 
plant. The public offer was a great success and the required 
shares were duly allotted. In the context of above case, which 
one of the following statement is correct?
(a) Shares cannot be considered as “goods”, since nothing 

has to do with manufacturing, processing, or mining.
(b) Shares can be considered as “goods” at the share 

application stage, since application monies are paid for 
acquisition of shares.

(c) Shares can be considered as “goods” only during their 
purchase or sale i.e. trading in the Stock market or 
otherwise.

(d) Shares can be considered as “goods” after allotment.
2. RBL also entered into a joint venture agreement with 

RAMAN PULP PRIVATE LIMITED (RPPL) of Punjab to 
ensure continuous supply of mango pulp and some other 
raw materials to its mango juice manufacturing unit. Joint 
Venture agreement between RBL and RPPL:
(a) Is an anti-competitive agreement, since resulted in 

increased turnover for one company, as against others
(b) Not to be considered anti- competitive, since it enhanced 

the production efficiency of RBL
(c) Is anti- competitive, since RBL could reach advantageous 

position in Bihar because of this Agreement
(d) The agreement between RBL and RPPL is void and 

inoperative ab- initio since resulted in more sales to one 
Company as compared to others in Bihar.

3. The continuing business competition also resulted in the 
Commission receiving formal information from one of the 
Trade Associations in Bihar that there is abuse of dominance 
by RBL by contravening various provisions of the relevant 
law. The composition of the said Commission, which received 
the formal information hereinabove, as per the relevant law 
shall be:
(a) Chair Person and not less than 2 and not more than other 

6 members, to be appointed by the State Government. 
(b) Commissioner and not less than 3 and not more than 5 

members, to be appointed by the Central Government
(c) Chair Person and not less than 2 and not more than other 

6 members, to be appointed by the Central Government. 
(d) Chief Executive officer and not less than 3 and not 

more than 5 members, to be appointed by the State 
Government

4. All the mango juice manufacturing units in Bihar, through 
their trade association, entered into an Understanding for 
price fixing with the sole purpose of defeating competition 
during the time of scarcity. However, the said Understanding 
was not in writing and also not intended to be enforced by 
legal proceedings. The Oral Understanding entered into by 
Trade Association of Bihar in the aforesaid case:
(a) Is only an arrangement, not enforceable 
(b) Can be converted into a written Agreement at a later 

date and can be enforceable only thereafter.
(c) a valid Agreement 
(d) a valid Agreement only if all the parties involved therein 

confirm it in writing at a later date.
5. Lokesh tried to beat the competition sometimes even by 

selling some of the products at prices lesser than costs. The 
sale of goods or provision of services, at a price below the 
cost, as may be determined by the regulations, of production 
of the goods or provision of services, with a view to reduce 
competition or eliminate the competitors is termed as:
(a) Monopolistic price
(b) Minimum Retail Price (MRP)
 (c) Eliminatory Price
 (d) Predatory Price

Part B- Descriptive Questions
6. With all the productive measures, RBL could achieve the 

position of strength in Bihar market to operate independently 
of competitive forces. “An enterprise has the legal right to 
grow its business and achieve the position of strength to the 
maximum extent possible, unless such position has been 
intentionally exploited to gain undue advantages”. Analyze 
the statement with reference to the provisions of the relevant 
law in India, including the factors which the Commission 
will consider to determine the facts. (5 Marks) 

7. The Commission initiated an inquiry and was of the opinion 
that there exists a prima facie case and directed the Director 
General to cause an investigation to be made into the matter 
and report the findings to the Commission.
(a) Instead of any directions by the Commission, is there 

any possibility of a Director General to suo motu 
initiate investigation in the above case under any of the 
provisions of the relevant Indian law? (1 Mark)

(b) Imagine in the aforesaid case, the Commission passes 
an Order directing the division of the enterprise, RBL. 
“The Order of the Commission may provide for any or 
all the matters on division of enterprise enjoying position 
of strength as stated under the law”. Enumerate the 
provisions of the relevant Law on the matters that may 
be provided for in the Order? (3 Marks)

(c) The Articles of Association of RBL provides that the 
Managing Director and the Directors are entitled to 
claim compensation to the extent mentioned therein, if 
there is division of enterprise for any reasons and in case 
they cease to hold their office(s) in consequence thereof. 
Is Ramesh, one of the directors of RBL, on cessation of 
his office entitled to claim compensation, because of 
the position stated in point (b) above i.e. Commission 
passing an Order for division of enterprise? (1 Mark) 

8. In the above case, RBL has entered into various types 
of agreements with various entities. “Any Agreement at 
different stages or levels of the production chain in different 
markets for trade in goods or provision of services shall be 
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void, if it causes or is likely to cause an appreciable adverse 
effect on competition in India”. Identify and enumerates such 
Agreements. (5 Marks) 

Answers
Part A
1. (d) 
Reason: Refer to Section 2 (i) (B) of the Competition Act, 2002
2. (b) 
Reason: Refer to Provision to Section 3 (3) of the Competition 
Act, 2002
3. (c) 
Reason: Refer to Section 8 of the Competition Act, 2002
4. (c)
Reason: Refer to Definition in Section 2 (b) of the Competition 
Act, 2002
5. (d) 
Reason: Refer to Explanation (b) to Section 4 of the Competition 
Act, 2002

Part B
6. “An enterprise has the legal right to grow its business and 

achieve the position of strength to the maximum extent 
possible, unless such position has been exploited to gain 
undue advantages”.

  It may be noted that attaining the position of strength 
or “dominant position” is not prohibited; Every enterprise 
has the freedom and legal right to grow up; but it is only 
the “abuse of dominant position” in an area, affecting the 
competition and as such prohibited under the Competition 
Act, 2002. Mere achieving of the position of strength in Bihar 
market by RBL to operate independently of competitive 
forces does not come under the area of prohibition under any 
of the Indian laws.

  Abuse of dominant position impedes fair competition 
between firms, exploits consumers and makes it difficult for 
the other players to compete with the dominant undertaking 
on merit.

  Under Section 4 Explanation (a) of the Competition 
Act, 2002, “dominant position” means a position of 
strength, enjoyed by an enterprise, in the relevant market, in 
India, which enables it to— 
(i) Operate independently of competitive forces prevailing 

in the relevant market; or
(ii) affect its competitors or consumers or the relevant 

market in its favor.
 Section 4 (1) of the Competition Act, 2002 expressly prohibits 

any enterprise or group from abusing its dominant position. 
There shall be “abuse of dominant position” if an enterprise 
or group 
(a) directly or indirectly, imposes unfair or discriminatory-

(i) condition in purchase or sale of goods or services or
(ii) price in purchase or sale (including predatory price) 

of goods or services or
(b) limits or restricts production of goods or provision of 

services or market there for or technical or scientific 
development relating to goods or services to the 
prejudice of consumers or 

(c) indulges in practice or practices resulting in denial of 
market access in any manner or 

(d) makes conclusion of contracts subject to acceptance 
by other parties of supplementary obligations which by 

their nature or according to commercial usage have no 
connection with the subject of such contracts or 

(e) uses its dominant position in one relevant market to 
enter into, or protect, other relevant market. 

For the purpose of determining whether an enterprise enjoys 
dominant position or not under Section 4, the Competition 
Commission of India (CCI) shall have due regard to all or any of 
the following factors viz,
(i) Market Share of the enterprise;
(ii) Size and Resource of the enterprise;
(iii) Size and importance of the competitors;
(iv) Economic power of the enterprise including commercial 

advantages over competitors;
(v) Vertical integration of the enterprises or sale or service 

network of such enterprises;
(vi) Dependence of consumers on the enterprise;
(vii) Monopoly or dominant position whether acquired as a result 

of any statute or by virtue of being a Government or a public 
sector undertaking or otherwise;

(viii) Entry barriers including barriers such as regulatory barriers, 
financial risk, high capital cost entry, marketing entry 
barriers, technical entry barriers, economies of scale, high 
cost of substitutable goods or service for consumers;

(ix) Countervailing buying power;
(x) Market structure and size of market;
(xi) Social obligations and social costs;
(xii) Relative advantage, by way of the contribution to the 

economic development, by the enterprise enjoying a 
dominant position having or likely to have an appreciable 
adverse effect on competition;

(xiii) Any other factor, which the Commission may consider 
relevant for the inquiry. 
It may be noted that the Commission shall have due regard to 

the “relevant geographic market” and “relevant product market” 
for determining as to what constitutes a “relevant market”

For determining the “relevant geographic market” the 
Commission shall have due regard to all or any of the following 
factors, viz., 
(i) Regulatory trade barriers;
(ii) Local specification requirements;
(iii) National procurement policies;
(iv) Adequate distribution facilities;
(v) Transport costs;
(vi) Language;
(vii) Consumer preferences;
(viii) Need for secure, regular supplies or rapid after-sales service.

Similarly, while determining “relevant product market”, the 
Commission shall have due regard to all or any of the following 
factors viz.,
(i) Physical characteristics or end use of goods;
(ii) Price of goods or service;
(iii) Consumer preferences;
(iv) Exclusion of in-house production;
(v) Existence of specialized producers;
(vi) Classification of industrial products.
7. (a)  No. The role of the Director General is actually to 

assist the Competition Commission in the effective 
discharge of its duties. The Director General would be 
able to act only if so directed by the CCI, but will not 
have any suo motu powers for initiating investigations. 
Under Section 16, the Central Government may, 
by notification, appoint a Director General for the 

8



Economic Laws  
purposes of assisting the Commission in conducting 
inquiry into contravention of any of the provisions of 
the Competition Act, 2002 and for performing such 
other functions as are, or may be, provided by or under 
the Act.

 (b)  Section 28 of the Competition Act, 2002 deals with the 
provisions relating to division of enterprise enjoying 
dominant position.

 The Commission may, notwithstanding anything contained 
in any other law for the time being in force, by Order in 
writing, direct division of an enterprise enjoying dominant 
position to ensure that such enterprise or group does not 
abuse its dominant position.

  The Order of the Commission referred to above may 
provide for all or any of the following matters, viz.,-

(i) The transfer or vesting of property, rights, liabilities 
or obligations;

(ii) The adjustment of contracts either by discharge or 
reduction of any liability or obligation or otherwise;

(iii) The creation, allotment, surrender or cancellation of 
any shares, stocks or securities;

(iv) The formation or winding up of an enterprise or 
the amendment of the memorandum of association 
or articles of association or any other instruments 
regulating the business of any enterprise;

(v) The extent to which, and the circumstances in which, 
provisions of the Order affecting an enterprise may 
be altered by the enterprise and the registration 
thereof;

(vi) Any other matter, which may be necessary to give 
effect to the division of the enterprise or group. 

 (c)  Notwithstanding anything contained in any other law 
for the time being in force or in any contract or in any 

Memorandum or Articles of Association, an officer 
of a Company, who ceases to hold office as such in 
consequence of the division of an enterprise, shall not 
be entitled to claim any compensation for such cesser. 
[Section 28 (3) the Competition Act, 2002]. As such, 
Ramesh is not entitled to claim any compensation. 

8. Any agreement amongst enterprises or persons at different 
stages or levels of the production chain in different 
markets, in respect of production, supply, distribution, 
storage, sale or price of, or trade in goods or provision of 
services shall be a void agreement if it causes or is likely 
to cause an appreciable adverse effect on competition in 
India, including-

 Tie in arrangement: includes any agreement, requiring 
a purchaser of goods, as a condition of such purchase, to 
purchase some other goods;

 Exclusive supply agreement: includes any agreement 
restricting in any manner the purchaser in the course of his 
trade from acquiring or otherwise dealing in any goods other 
than those of the seller or any other person.

 Exclusive Distribution agreement: includes any agreement 
to limit, restrict or withhold the output or supply of any 
goods or allocate any area or market for the disposal or sale 
of the goods.

 Refusal to deal: includes any agreement, which restricts or 
is likely to restrict, by any method the persons or classes of 
persons to whom goods are sold or from whom goods are 
bought.

 Resale price maintenance: includes any agreement to sell 
goods on condition that the prices to be charged on the 
resale by the purchaser shall be the prices stipulated by the 
seller unless it is clearly stated that prices lower than those 
prices may be charged.
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